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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS CIVIL TERM: COMMERCIAL PART 8

—————————————————————————————————————————— X
GLOBAL CARE PHARMACY INC. JIAN HUI LIU,
individually and derlvatlvely on behalf
of GLOBAL CARE PHARMACY, INC.,
5 Plaintiff, Decision and order
- against - Index No. 516525/2020
JOSEPHINE WANLING CHEUNG a/k/a
JOSEPHINE CHEUNG and ‘SHAN WANG,
Defendants, July 25, 2022
__________________________________________ x

PRESENT: HON. LEON RUCHELSMAN

The plaintiff Eas moved seeking to amend the complaint and
add an additional défendant. The defendants have cross-moved
seeking to disqualify'plaintiff's counsel. The motions have been
opposed reSpectivel§. Papers were submitted by the parties and
arguments held. After~reviewing all thé argumeénts this court now
makes the following determination.

Gn. December 28} 2018 the plaintiff entered into an agreement
with the defendants'tO'purchase a fortyzpexcent interest in a
pharmacy located at 5905 8% Avenue in Kings County for $120,000.

The Qriginal complaint~alleged-that the defendants denied the

plaintiff access to the dompany’s books and records, engaged in

‘firiancial improprieties, harmed the pharmacy-tofbenefit.another

pharmacy wholly owned by the defendants. wherein the plaintiff
maintains no oWnerShip-and paid defendant Wang who is not an
employee of the pharmacy. The original complaint asserted causes

of action for breach of fiduciary duty; aiding .and abetting such

breach, civil conspiracy and an accounting. The proposed amended
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complaint asserts;neh causes of action of viclations of New
York’s Labor Law §191, §193; §19%4 and §195 based upon
discrimination due tb the plaintiff’s pregnancy as well as other
employment violations, breach of contract, gquantum meruit and
violations of NeinOik State’s and New York City’s Human Rights
Laws, fraud and aidiﬁg and abetting fraud. Further, the proposed
amended cdmplaiﬁt seéks to add a new defendant, namely an entity,
Pancare Pharmacy Incg, which is allegedly wholly owned by
defendant Cheung.

The defEndaHESEQpPOSe&the motion to amend dnd also have
Cross=moved'seeking§to disqualify plaintiff’s counsel because
plaintiff*s counsel %epresent, in addition to the plaintiff,
Global Care and since allegations have been filed against Global

Care, plaintiff’s counsel has an obvious conflict of interest.

_ Conclusions of Liaw
In order to assert any derivative claims the person

must be a shareholder of the corporation (Marx v. BAkers, 88 NY2d
189, 644 N¥S2d 121 [1996]). There is no reéquirement the

‘shareholders of the corporation have to agree with the derivative

lawsuit. Indeed, the purpose of a derivative action “is to place

in the hands of the.individual_shareholdér a means to protect the

iriterests of the corporation from the misfeasance and malfeasance

of ‘faithless directors and managers’” (see, Espinoza ex rel.

JPMorgan Chase & Company v. Digion, 797 F3d 229 [2d Cir. 2015}).

"
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It is for this very reason the interests of the corporation and
the interests of the individual defendants are generally not

aligned tc permit tﬁe sane counsel to represent them (Nineteen

Twenty Four Inc., v. Parchini, 2015 WL 682814 [Supreme Court New
York County 2015])M; However, the plaintiff is not asserting any
direct claims againét Global Care. To the extent the plaintiff
is assérting-&EIivaﬁive ¢claims, siich claims are for the benefit
of Globhal Care not its detriment. Moreover, any direct claims
are only against thﬁ-individual defendants, not Global Care.
There is no cOnflicﬁ that would require-disqualification.
Therefore, theﬁcrosé&motiom seecking disqualification is denied.

Turning to-thefmotion to amend the complaint, it is well
settled that a requést'to amend a pleading shall be freely given
unless the proposed amendment would unfairly prejudice or

‘surprise the opposing party, or is palpably insufficient or

pateritly devoid of merit (Adduci v. 1829 Park Place LLC, 176 AD3d
658, 107 NYS3d 690 [2d Dept., 20191). The decision whether to
grant such leaVe-is:Within +the court’s séound discreticon and sucﬁ

determination will not lightly be set aside (Ravnikar v. Skyline

Credit-Ride Inc., 79 AD3d 1118, 913 NYS2d 339 [2d Dept., 20101).

Therefore, whenxexercising that discretion the court should
consider whether the party seeking the amendment was aware of the
facts upon which the reguest is based arid whether a reasconable

excuse for any delay has been presented and whether any prejudice
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will result (Cohen v Ho, 38 AD3d 705, §33 NYS2d 542 [2d Deépt.,
200771) . |

The ptroposed a@ended verified complaint contains nineteen
causes of actiofi: While some of these causes of action overlap
the-original'verifieﬁucomplaint which contains six causés of
action the amended v%rified complaint'supplements.SthuCh
informatien that even the existing causes of action will be
examined.

It is further @ell settled that te succeed upon a claim of
breach of COntract'ﬁhe'plaintiff must establish the existence of
a contract, the plafntiff‘s-performance, the defendant's breach

and resulting damagés (Harris v. Seward Park Housifig Corp., 79

AD3d 425, 913 N¥sS2d 161 [1%° Dept., 2010]). Moreover, as

explained in Gianelli v. RE/MAX of New York, 144 AD3d 86l, 41

NYS3d 273 [2d Dept., 20161, “a breach of contract cause of action
fails as a matter of law in the absence ©of any showing that a
specific provision of the contract was breached” {(id). In this
case the-stock'tranéfer'and shareholder agreement provides that

the defendants “shall be solely responsible for all cempany and

business related liabilities/debts ircurred before January 1,

2019" (see, Stock Transfer and Shareholder Agreement, $2.1). The
agreement further provides that “lncome generated from the
business shdll be allocated, monthly, pro rata between Seller and

Buyer, on a 60%-40% basis” and that all “expenses or leoss of the
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Corporation shall aiso be shared pro rata between Seller and
Buyer on a 60%—40%'53518"'(id at 92.2). "The proposed breach of
contract cause of a@tion {the seventh cause of action) alleges
that the defEHdants{used company assets earned after January 1,
20192 to pay for debﬁs due prier to that date (Verified Amended
Complaint,'%i39), further, the propesed breach of contract claim
asserts the defendants failed to pay sixty percent of the

expenses pursuant to the agreement (Verified Amended Complaint,.

9140) . This claim is thus proper.

The défendants;assert the three breach of fiduciary claims
are duplicative of*?he-breagh'of contract ¢laim and thus the
court should deny tﬁe amendments seeking to add the breach of
contract claims. It is true that when a claim for breach of a
fiduciary duty is merely duplicative of a breach of contract

claim where they aré.based on the same facts and seek the same

damage then the breach of fiduciary claim cannot stand (Pacella

v. Town of Newburgh Volunteer Ambulance Corps. Ing., 164 AD3d

809, 83 NYS3d 246 [2d Dept., 2018]). However, a careful review

of the breach of fiduciary pleadings demonstrates they are ncot

duplicative at all. The first cause ef action alleges the
defendant Cheung engaged in self dealing and sought to benefit
another pharmacy anéd_by_Cheung at the expense of Global Care.
Those allegations a?e entirely distinct from the allegations that

comprise the breach of contract claim.
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The second causé of action alleges the defendants failed to
keep adequate books and records and that the plaintiff’s
contribution was not;adequately recorded. That cause of action
ig unrelated and'nOtfduplicative of the breach of contract claim.
The third cause of’a@tion alleges the defendant acted improperly
toward the.plaintiff;-CIeated_a hostile work environment and
forced her from a sﬁpérviSOry positicn. While a motion to
dismiss will.determﬁne-whether such cenduct indeed is a breach of
a fiduclary duty thé-allegatioﬁs are surely not duplicative of
the breach of-contr§ct claim which only concerns proper payment
and allocation of e%penses and profits.

To plead a-cauée-of'aCtion for aiding and abetting the
breach of a fiduciaﬁy_duty the_plaintiff must demonstrate a

fiduciary duty was owed, there was a breach of that duty and the

party contributed substantial assistance in effecting the breach.

(see, Yuko Tto v. Suzuki, 57 AD3d 205, 869 NYS2d 28 [lst Dept.,

20081). In Baron v. Galasso, 83 AD3d 626, 921 NY$2d 100 [2d

Dept., .2011] the sustainability of the cduse of action was

defined as whether the other party knowingly induced or

participated in the .breach. The Verified Aménded Complaint
adequately alleges this cause of action.

Next, although;the cause of action for civil conspiracy was
included in the oriéinalmCOmplaint-it has been supplemented, as

noted, with additional facts and i3 thus proper for consideration
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whether the cause of action should be amended accordingly. New
York deoes not recognize an independent cause of action for civil

conspiracy (Pleouth Drug Wholesalers Inc., v. Kirschner, 239

AD2d 479, 658 NYS2d 64 [2d Dept., 1997]). However, where a civil

conspiracy allegation is based upon other wiable causes of action

then the civil COnspiracy=is “deemed part. of the remaining causes

of action to which they are relevant” (Errant Gene Therapeutics,

LLC v. Sloan-Kettering Institute for Cancer Research, 182 AD3d

506, 123 NYS3d 118 {1° Dept.; 2020]). Thus, to plead a cause of
action for civil cohspiracy'“the'plaintiff'must allege &

cognizable tort,-coﬁpled_with an agreement between the

conspirators regardihg the tort, and an overt action in

furtherance of the agreement” (Faulkner v. City of Yonkers, 105
AD3d 899, 963 NYS2d 340 [1%F Dept., 20137). Thus, “the complaint

must allege some-ﬁaptual basis for a finding of a conscious

agreement among the defendants” (Weaver v. Schiave, 2020 WL
496301 [9.D.N.Y. 2020]1). The Verified Amended Complaint states
inh conclusory fa5hi§n that the “defendants...”entered ihtc an
agreement” (see, Verified Amended Complaint, 128) without
providing any inforﬁation.about'the nature of such “agreement”.
This is particularly troubling since the defendants are married
to each other undermining_the existence of any such agreement
necessary’to.establish a c¢laim for.civil'conSpiraCy. Therefore,

the motion seeking to amend the complaint regarding the claim of
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civil conspiracy is denied.

The defendant has not moved opposing the claim seeking an
accounting.

Turning to theéCause of atction seeking quantum meruit, it is
well settled that aéplaintiff:may file an action for quantum

meruit as an alternative to a breach of contract claim (seeg,

Thompson v. Horowitz, 141 AD3d 642, 37'NYSBd 266 [2d Dept-.,
2016]). “To be entitled to recover damages under the: theory .of
quantum meruit, a piaintiffpmust establish: “(1) the performance
of services in qud;faith, {2) the acceptance of services by the
person or persons tézwhom,they_are rendered, (3) the expectation

of compensation-thebefori and (4) the reasonable value of the

services rendered” (F and M General Contracting v. Oncel, 132
AD3d 946, 18 NYS3d 678 [2d Dept., 2015]). The Verified Amended
Complaint adequatelg pleads this cause of actien.
Concérning claims premised upen Labor Law §§ 191, 193, 194
and 195. Labor Law §191 only protects manual workers; railroad
workers, commissionéd salespersons and clerical and other workers
who earn less than $900 per week (see, Labor Law §19(7)}). Since
the plaintiff’s salary required a minimum of thirty hours per
week,; her income-exceeded'$9oo and. cannot pursue this claim.
Lazbor Law §193 permits a cause of action if wages are
summarily reduced withdhﬁ-ezplanationa Even though the plaintiff

is a forty percent owrier of the pharmacy she had no ability to
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centest any salary dbcisions made about her. Thus, the fact she
was entitled to profits is unrelated to her added position as a

mere employee {(cf., GoliziO'v; Antonine Holding inc., 1007 WL

47781 [Eastern District of Louisiana 1997]).

Lakor Law §194épermit5'an employee to assert claims she was
paid a different raté based upon her gender. Thus, the Verified
Amended Complaint agserts that the plaintiff, while
pregnant and after delivering her baby, was denied pay, was not
permitted tO'adjustéher hours and was dehied a bonuS'promiSed to

those who worked during the COVID-19 pandemic. Claims brought

pursuant to Labor Law $§194 are analyzed under the same standards

as the Federal'Equai Pay Act (Pfeiffer v. Lewis County, 308
F.Supp2d 88 [N.D.N.Y. 2004])). To establish claims under the
Equal Pay Act the piaintiff'mUSt demonstrate that ™ (1) the
employer-pays_diffeﬁeht~wages-toiemployEES of the opposite sex;
(2} the employees perform equal work on jobs requiring equal

skill, effort, and responsibility; and (3) the jobs are performed

under similar working conditions” (Talwar v. Staten Island

Universitv Hospital, 610 Fed. Appx. 28 [2d Cir. 2015]). Thus,

the Amended Verified Complaint states that the defendants “during

Her pregnancy andﬁafter childbirth'by,-without limitatien,

subjecting her to a hostile work environment, refusing to alter
her work tasks or work Hours, withholding her earned wages,

refusing to pay for the hours that she worked and/or withholding
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her non-discretionary bonus payments for the hours that she
worked during the pandemic, improperly disclosing her wages
without her consentt;while'Defendants have not caused similar
treatment to other’é@plbyées, ihcludinq'tHOSe employees who were
not a member of the Protected class and had egual or
substantially similai work, required equal or similar -s‘-kill-f
effort and/or responﬁibilityf and performed under similar working
conditions” (Verified Amended Complaint, 9 181). However, where
a claim is based upoh.the fact she was paid less than similarly

sitmated'employeeS'She must allege her actual Jjob duties and the

actual job dutiés of her “putative comparators” (see, Wu v. Good

Samaritan Hospital Medical Center, 815 Fed. Appx. 575 [2d Cir.

20207). A review of the actual complaint reveals no .such job
descriptions or comparisons.

Labor Law §195 which requires accurate record keeping
concerning wages. Although it appears duplicative of the breach
of fiduciary duty ¢dunt in the same regard at this juncture it
has merit. |

The fifteenth cause of action of the proposed verified
amended complaint aﬁduthe seventeenth cause allege viclations of
the New York State @nd New York City Human Rights Laws on the
grounds the defendaﬁts_discriminated against her due to her
pregnancy. While fﬁrther discovery will necessarily be required

to elaborate on this claim, at this juncture the claim has merit

10
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(see, Farmer v. Sha%e Shack Enter J:ise'es‘_r 473 F.Supp3d 309
[S.D.N.Y. 20201). The sixteenth cause of action alleges a
retaliation claim_p@rsuant to Executive Law §296(7). Thus, to
establish a claim of retaliation, a plaintiff must establish that
she participated in;a protected activity, that her participation
was known to her emﬁldyer, that her employer subjected her to a
materially adverse émplpyment_action'and that there was a causal
connection between themprotected activity and the adverse

employment action (Smith v. New York Presbyterian Hospital, 440

F.Supp3d 303 [S.D.N%Y; 2020]). At this stage of the pleading
such allegation hasémerit,

‘Concerning theicauses of action for fraud and aiding and
abetting fraud, it is well settled that to succeed upon a claim
of fraud it must be demonstrated there was a material
misrepresentation of fact, madé with knowledge of the falsity,
the intent to induce reliance, reliance upon the
misrepresentation and damages (Cruciata v. O'Donpell &

Mclaughlin, Esgs, 149 AD3d 1034, 53 NYS3d 328 [2d Dept., 2017]).

These elements must each be supported by factual allegations

containing details constituting the wrong alleged (see, JPMorgan

Chase Bank, N.A. v. Hall, 122 AD3d 576, 996 NYS2d 309 [2d Dept.,

LA

2014]1). However, where a claim to recover damages for fraud “is

premised upon alleged breach of contractual duties and the.

supporting allegations do not concern misrepresentations which

11
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are collateral or extraneous to the terms of the parties
agreement, a cause of action sounding in fraud does not lie”

{McKernin v.Fanny F@rmer Candy Shops Ing., 176 ADZd 233, 574

NYs2d 58, [2m Deptfg 1991]). The defendants seek. to dismiss the
fraud claims qn theéqrounds the fraud is the same as the breach
of contract_claims.? The plaintiff opposes that contention
arguing the breach of contract claim is not duplicative of the
fraud c¢laims since the fraud alleges inducement based upon
misrepresented mateéial'facts, The breach of contract claim, as
noted, éssentially élleges that the defeéndant failed to abide by
the agreementgconce#ning the payment of profits and lesses. The

fraud claims allege the defendant’s misrepresented the value of

‘the pharmacy and thus induced the plaintiff to offer the

investment. Thus, the fraud claims clearly are not duplicative

of the breach of cortract claims.

Lastly, the only viable cause of action that include China
Pharmacy is the fourth proposed cause of action, namely aiding
and_abetting a breach of fiduciary duty. However, that cause of
action really allEgés impreoper conduct only against defendant
Wang. There is no basis for any independent c¢laim for aiding the
breach against Chiné Care.

Therefore, in summary the motion seeking disgualification is
denied. The motion seeking to amend the complaint is granted as

to the first ten counts except for count five, and counts twelve

12
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through nineteen. The motion seeking to amend is denied
regarding counts fife, elever and fourteen. Lastly, the motion
seeking to amend to add any cause of action against China
Pharmacy is denied.

56 ordered.

ENTER:
DATED: July 25,_2022 ;2;;;//
Brooklyn N.Y. Hon. Leon Ruchelsman
' JSC

13
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