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PRESENT: 

HON. LAWRENCEKNIPEL, 
Justice. 

At anIAS Term, Part Comm 6 of the Supreme 
Court of the State of New York, held in and for 
the County of Kings, atthe Cottrthouse, at Civic 
Center, Brooklyn, New York, on the tf 1h day of 
July, 2022:.-

- - - - - -· "" - .- ~ "' - - - - - - . -· - - - - -· - - - . - - - - - - - - _, - -X. 
Axos BANK f/k/a BOFI FEDERAL BANK, 

Plaintiff,. 

- against-

MICHAEL GANG! Pi.lJMBJNG AND HEATING 

CONTRACTORS, INC, d/b/a GANGI PLUMBING ANO 

f:lEA TING CONTRACTORS, ROSARIO GA NG!, 

JOSEPHINE GANGI a/k/a JOSEPHINE THEISEN, 

LEONORA GANGI, NEW YORK STATE DEPARTMENT 

OF TAXATION AND FINANCE and JOHN DOE ONE 

th1'oughldHN DOE TEN, 

Defendants. 
---------~---~-----~-----------------X 

Jhc following c-fi!ed papcrsread herein: 

Notice of Motion/Order to Show Cause/ 
Petition/Cross Motion and 
Affidavits. (Affirmations) _________ _ 
Opposing Affidavits (Affirmations) ______ _ 
Reply Affidavits.(Atl'innations) _______ _ 

Index No. 5 023 92/20 

NYSCEF Dbc Nos.: 

71~83, 166-168, 95-126 
88~93, 130-139; 142-151, 155-164 
130-139, 142- 15 l, 170-174 

Upon the foregoing papers in this_ action to foreclose comincrcial mortgages on the 

properties at 1002 Bay Ridge Avc11uc in Brooklyn (Block 5880, Lot 7) (Bay Ridge Ave. 

Property) and 983 76th Street in Brooklyn (Block 5945, Lot 55) (761h Street Property) 

(coHectiVely, the Properties), defendant Josephine Gangi a!k/a Josephine Theisen 

(Jo:sephi11e) moves (in I11otion sequence [mot. seq.J five) for an order: (1) disniissing the 

con1plaint, putsuartt to CPLR 30.6-b and 32ll(a) (1), (a) (7) and (a) (8), based on 
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documentary evidence, failure to state a cause of action and lack of personal jurisdiction; 

(2) dismissing the complaint, pursuant to Business Corporation Law (BCL) § 1312; (3) 

extending her time to move to dismiss pursuant to 32 l 1 (c) if it was not already suspended; 

(4) granting her summary judgment; pursuant to CPLR 3212; and ( 5) disqualifying her 

foimer counsel, Adam Roth, Esq., from reptesentihghcr co-defendants, pursuant to Rule< 

I. 7 of the New York Rules of Professional Conduct, 22 NYCRR § 1200. 7, on the ground 

that he has a conflict of interest. 

Plaintiff Axos Bank ilk/a BOFI Federal Bank(Axos)cross-moves(in mot. seq. six) 

for an ordet: ( l) granting it summary judgment on its first cause of action to foreclose the 

July 5, 2018 inbrtgage in the amount of $450,000.00 encumbering the Bay Ridge Ave. 

Prope1iy, pursuant to CPLR 3212 (a); (2) granting it summary judgment on its first cause 

of actfon to foreclose the October 12, 2018 mortgage in the amount $160,000.00 

c11curnbering the 76th Street Property, pursuant to CPR 3212 (a); (3) granting it summary 

judgment on its third cause ofaction for an award of attorneys' fees and expenses, pursuant 

lo CPLR 3212 (a); (4) dismissing defendants •··affirmative defenses, pursuant to CPLR 3212 

(a) and 32] I (b); (5) granting it a default judgment against non-appearing defendant NYS 

Department of Taxation and Finance, pmsuant to CPLR32l5; and (6) granting it an order 

of reference. 

Background 

On Januaty 30, 2020, Axos commenced this foreclosure action by filing a summons, 

a verified complaint andanoticeofpcndency against the Properties. The complaint alleges 

2 
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that: (l) on or about July 5, 2018; Michael Gangi Plumbing and Heating Contractors, Inc. 

d/b/a Gangi Plumbing and Heating Contractors (MGPHC or borrower) executed a 

$450,000.00 promissory note in favor or BOFI Federal Bank (BOFI) (Note #l), whiph was 

secured by a mortgage executed by defendants Rosario Gangi (Rosario) and his sister, 

Josephine, on the Bay Ridge Ave. Property (Loan #1), and (2) on or about October 15, 

2018, MGPHC executed a $160,000.00 promissory note in favor of BOFI (Note #2), which 

was secured by a mortgage on the 76th Street Property (Loan #2) (NYSCEF Doc No. 2, 
. . 

complaint at ~l,f 14, 16, 21 and 23). The complaint alleges that defendant Rosario 

guaranteed the loans (id. at,, 15 and 22). The complaint alleges that defendant Josephine 

"is an individL1al who currently resides at [the 76 th Street Property] and is named as a party 

Defendant in order to foreclose her interest in the mortgaged premises as a tenant';1 (id at 

if 7 I emphasis added]}. 

Notably, paragraph 16 of the July 5, 2018 and the October 15, 20l8 notes, both of 

which were entitled ''Business Promissory Note and Security Agreement,'' contained 

identical choice oflaw and venue provisions which provide that: 

;'{c)Lenderis an FDIC insured, federal savings association and 
this Loan Agreement is approved, and the proceeds are 
disbursed, by Lender in NGvada. CONSEQUENTLY, THIS 
LOAN AGREEMENT WILL BE GOVERNED BY 
FEDERAL LAW APPLICABLE TO AN FDIC INSUREO 
INSTITUTION AND TO THE EXTENT NOT PREEMPTED 

1 Axos claims that the a.ll~gation in paragraph 7 of the complaint regarding Josephine .is a 
"1i1isnbmer" and a "typographic,al error'; that should be excused; pursuant to CPLR 3'026; because 
the July 5, 2018 mortgage attached to the complaint reflects that Jos<:!phine executed the mortgagq. 
and the addendum for the Bay Ridge Ave: Property along with he1' brother and co-av.mer ofthe 
Pi"6perty, Rosario (see NY S CEF Doc. No. 5 .and 94 at pages 3. and 12). 

3 
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BY FEDERAL LAW, THE LAWS OF THE STATE OF 
NEVADA WITHOUT REGARD TO CONFLICT OF LAW 
RULES. The legality, enforceability and interpretation of this 
Agreement and the amounts contracted for, charged and 
reserved under this Loan Agreement will be governed by such 
laws. 

"(d) Borrower and Lender agree that any action or proceeding 
to enforce any rights or obligations arising out this Loan 
Agreement shall be commenced in the state {or 
commonwealth, as the case may be) of Borrower's address set 
forth in Section 1 above ('Borrower's State') and Borrower 
waives personal service of process and agrees that a summons 
and complaint coinmencing an action or proceeding in any 

. . 

such court shall be properly served and shall confer personal 
jurisdiction if served by registered or certified mail to 
Borrower at the address specified by Borrower above in 
Section 1,. or as otherwise provided by the laws of the 
Borrower's State or the United States of America. Borrower 
and Lender agree that venue is proper in such courts 
(NYSCEF Doc Nos. 3 and6 at~ 16 [c] and [d]). 

" 

The Business Promissory Note and Security Agreements are annexed collectively to the 

complaint as Exhibits A and C with the respective "Business Loan Summary" stating that 

"[i]fthere is any conflict between the terms of this Business Loan Summary and the related 

Business Promissory Note and Security Agreement entered into by borrower, the terms of 

the Business Promissory Note and Security Agreement shall govern" (id.), 

The Business Promissory Notes and Security Agreements arc secured by the first 

and second mortgages on the Bay Ridge A vc. and 76th Street Properties; both of which 

provide that the "cnforcemenC of the first and second mortgage~ "shall be governedn by 

the laws of the State of New York: 

''Governing Law. The creation, perfection, priority and 
enforcement of the security interest created pursuant to this 
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Mortgage shall be governed by, and cons/rued and interp,·eted 
in accordance with, the laws of the State of New York 
('Property Jurisdiction') without regard to the conllictoflaws 
provisions of the Property Jurisdiction. The. provisions ofthis 
Security Instrument relating to the obligations secured hereby 
orto any agreement, instrument or document givingrise to the 
obligations secured hereby shall be governed by and construed 
and interpreted in accordance with, the governing law ofthe 
Note. Nothing in this Mortgage shall be construed or 
interpreted to provide that any other agreement; instrumentor 
document shall be governed by the laws of the Property 
Jurisdiction .... " (see NYSCEF Doc Nos-. 5 and 8 at page 8 
[ emphasis added]). 

The complaint alleges that MGPHC and Rosario "failed to make payment under 

Note #1 and Continuing Guaranty# 1 beginning on or about March 28, 2019 and continuing 

each day thereafter ... '1 and "faiied to make payment under Note #2 and Continuing 

Guaranty #2 beginning on or about October 12, 2018 and eontinuing each day thereafter 

... " (id. at ili[ 18 and 25). The complaint asserts: (l) the first cause of action to foreclose 

on the first and second mortgages and guarantees; (2) the second cause of action against 

MGPHC to foreclose on collateral_; including equipment and machinery; and (3) a third 

cause of action for an award of attorneys' foes. 

On February 6, 2020, all ofthe defendants with the exception of the New York State 

Department of 'faxation and Finance (which never answered), coUectivGly answered the 

complaint,_ asserted affirmative defenses; including lack of personal judsdktion, and two 

cmmterclaims for: (1) a judgment declaring that the loans ate usurious, and (2} violation 

ofGBL § 349 (h) (se~ NYSCEF Doc No. LO). 

5 
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On February 18, 2020, Axes e-filed an affidavit of service of the pleadings upon 

MGPHC by delivering the docu!Ticnts t9 the New York Secretary of State on February 7, 

2020 (NYSCEF Doc No. l l). 

Axos'First Dismi$sal M(}tion 

On August 7, 2020, during the Covid-19 pandemic,2 Axos moved to dismiss 

defendants' couilterclaims. By an October 21, 2020 stipulation; the parties agreed that 

"[t]he defendants' first counter-claim of usury is dismissed with prejudice[,]" "[t]he 

defendants' second counter-claim is dismissed Without ptejudice pursuant to CPLR 3217 

With leave to re-plead Within 15 days" and "[t]he defendants will Amend its Answer within 

15 days" (see NYSCEF Doc No. l 02 [ emphasis added]). 

Defendants' Ame,u/edAnswer 

On November 4, 2020, defendants (with the exception of the New York State 

Department of Taxation and Finance} cnllectively e-filed an amended answer asserting: 

affinnative defenses, including lack of personal jurisdiction,3 criminal usury and unclean 

hands. Defendants alsnasserted counterclaims for: Cl) violation ofGBL §349 (h)and (2) 

fraud by allegedly misrepresenting to Josephine in the HUD- l statement that there was no 

pre-payment penalty (see NYSCEF Doc No. 30, amended answer at~, 16-27 and 28-37). 

2 Notably, the court's docket reflects that Josephine did not file a Covid- 19 hardship declaration. 
3 Defendants failed to move to dismiss the complaint based on improper service of process "within 
sixty days afterscrving the pleading ... " on November 4,2020, or by January 4, 2021, as required 
by CPLR 3211 (e) and this coul't did not ''extend[ J the time upon the grnund ofunduc hardship;' 
(see CPLR 321 1 [e]). · 

6 

[* 6]



FILED: KINGS COUNTY CLERK 08/01/2022 09:35 AM INDEX NO. 502392/2020

NYSCEF DOC. NO. 178 RECEIVED NYSCEF: 08/01/2022

7 of 28

Axos' SecondDismissa/ Motion 

Ort February 12, 2021, also during the Covid- 19 pandemic; Axos moved to dismiss 

the counterclaims irt defendants' amended answer. By a May 28,2021 decision and order, 

this court granted Axos' dismissal motion (see NYSCEF Doc No. 53). Defendants' 

counterclaim for violation of GBL § 349 was dismissed because the allegedly deceptive 

acts ,vere not directed towards a "consumer'' such as a homebuyer, but rather towards a . . 

company (MGPHC)receiving funding infurtherancc of a business purpose. Defendants' 

counterclaim for fraud based oh the alleged representation in the HUD-I Statement that 

there would be no prepayment penalty was di$missed because the HUD- I Statement was 

not prepared by Axos and the mortgage advised thatthere was a prepayment penalty. 

On July 7, 2021, defendants collectively moved for leave to renew their opposition 

to Axos' dismissal motion; \-vhich was denied by a September 13, 202 l decision and order 

(NYSCEF Doc Nos. 56 and 63). On July 7, 2021, defendants also collectively filed their 

appeal (see NYSCEF Doc No; 55}. lnJuly202I,all ofthedefendants,includingJosephine, 

\-vete still represented by defense counsel Adam Roth, Esq. 

Defendttnt Josephiiie's1nstant Dismissa!Motion 

Three months later, on October 22, 2021, Josephine filed a Consent to Change 

Attorney from Adam Roth, Esq. (see NYSCEF Doc No. 65). On December 3, 2021, one 

year and ten months after Josephine first asserted lack of personal jurisdiction in her 

February 6, 2020 answe:r (see NYSCEF Doc No. 10) and rilore than one year after she re­

asserted lack of personal jurisdiction in her November 4, 2020 amended answer (see 

7 
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NYSCEF Doc No. 30), Josephine, by her new defense counsel, moved to di_smiss the 

complaint under CPLR 306-b, 3211 (a)(!), (a) (7) and (a) (8) and BCL § 1312 (A) and 

extending her time within which to move to dismiss the complaint for Jack of personal 

jurisdiction, pursuant to 3211 (e) "if it was not already suspended.') Josephine also seeks 

summary judgment dismissing the complaint and an order disqualifying her former defense 

counsel, Mr. Roth, from representing her co-defendants, including Rosario, based on an 

alleged coi11Ticl of interest. 

Josephine submits an affidavit attesting that she owns the Bay Ridge Ave. Property 

with her brother, Rosario, who owns and operates MGPHC, Rosario's plumbing business. 

Josephine attests thatRosario and defendant Leonora Gangi (Leonota) own the 76 th Street 

Property. Josephine; for the first time since asserting lack of personal jurisdiction as an 

affirmative defense in her November 2020 amended answer, now attests that: 

"I have never been served with the Summons and Complaint 
in this foreclosure action. 

"!understand from the Court's docket that the Plaintiff did not 
file any affidavit of service of the Surnmons and Cm:nplaint 
relatingto me. That is because the Plaintiff nevet served those 
pape1·s On me, as indicated in my Affitmative Defense in my 
Amended Answer. I understand thatthis violates Rule JOfr-b 
of the Civil Practice Laws and Rules (the CPLR) which 
required the Plaintiff to serve the Summons and Complaint 
upon me within 120 days after commencing the action. 

"For these reasons, the action should be dismissed. Without 
service of process, I respectfully submit that the Court lacks 
jurisdiction to determine, any of the claims in the Complaint 
against me or the Property'' {NYSCEF Doc No, 73 at ,i,i 5-7). 

8 
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Josephine acknowLedges that while a motion to dismiss based on lack of service and 

jurisdiction must be filed within 60 days after answering the Complaint, she asserts that 

~'that rule or deadline was suspe1ided or extended during the Covid pandemic'' (id. at i! IO). 

Otherwise, Josephine "requcst[sJ that the Court extend the time to make the motion now 

beca'use her former defense counsel, Mr. Roth, "ca.used [her] an undue hardship in this 

action ... " (id. at ~,r 11 and 19). 

Josephine argues that the complaint should be dismissed, and that she is entitled to 

summary judgment, because "Plaintiff included a claimfor a potential deficiency judgment 

against me in the 'Wherefore Clause' at the end of the Comp1aint"4 ar1d "[t]hcre is no basis 

for that" beca11se she "did not sign any note or guaranty" (id. at~ 8). Josephine also argues 

that "[p)laintiff and prior lender did not give 111e anything of value" so "I received no 

'consideration' for the mortgage ,md therefore it should be declaredinvalid and the action 

should be dismissed" and "[a] s a to-owner of the Property, 1 should have been given an 

Opportunity to have a lawyer review [the loan]" (id. ati['il 20-21). Defense counsel further 

contends that dismissal is warranted "because based on a corporate search of the online 

records for the NYS Department of State, the Plaintiff is an unauthorized foreign entity not 

registered to do business in NY" {NYSCEF Doc No. 74 at ~-16). 

4 Contrary to. Josephine;s a,ssertion, paragraph "g" of the "Wherefore'' Clause in the complaint 
requests that a judgment specify the amount ofany deficiency, ifthere is one, so that plaintiff may 
make a futureapplicatioh "pursuant to section IJ7 l of the RG:al Property Actions and Proceedings 
Law, for a judgment against the Defendants, for any deficiency ... " {NYSCEF Doc No. 2, 
complaint at p,1ge 12, if g). 

9 
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Josephine seeks to disqualify her former defense attorney, Adam Roth, Esq., on the 

ground that he ''has and had a conflict of interest that interfered with his ability to represent 

me and he did not look out to protect my interests" (id at ,i 11 [emphasis added]). 

Specifically, Josephine attests that: 

"The conflict of interest arises because the entire loan 
transaction was for Rosario's benefit, not mine. He received 
all ofthe account statements for the loan. fie has refused to 
give me access to the books and records for the Property. His 
conduct, including defaulting on his loan payment, has reduced 
irty equity in the Property. · 

''Mr. Roth has attempted to represent all of the defendants in 
this action but it is cleat that a conflict of interest caused him 
to have divided loyalties and fail td protect me, Mr. Roth never 
apprised me ofany possible cross-claims against Rosario. Mr~ 
Roth never made a motionto dismiss even though he prepared 
the Amended Answer that contains my defense based on the 
lack of service; He also knew that th12re is no affidavit of 
service filed with the Court. A motion to dismiss the case 
against me would have left Mr. Roth's other clients still in the 
case. Mr. Roth did ask me to waive the conflict a/interest after 
Rosario had retained him first. However, Mr. Roth never 
explained to me how he could possibly represent aU the 
defendants at the same time in the same case whentheyare all 
so clearly at odds with each other. My interest in the case was 
very differentthan Rosario's interest. Mr, Roth lmew this from 
the very first tifne we met" (id. at i!if 12, 13 ( emphasis added]). 

Josephine also assel"ts that "Mr. Roth actively encouraged me to sell the Property 

but never took account ·of the capital gains tax that may become due from a sale" (id. at ii 

16). J o,s~ph inc. exp 1 a ins that she retained new cotms cl on Octa ber 22, 202 1 , a few months 

before filing this motion. Essentiall)I, Josephine argues that Mr. Roth should be 

disqualified from representing MGPHC and/or Rosario because. "[h]e was made privy to 

10 
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my confidential iJ1fonhµ,ti.o_n during our communications" and he did not adequately defend 

her interest in the· Bay Ridge Ave'. Property (id. at ,r l-8.). 

Josephine submits-an attorney affirmation from her new counsel, who "filed a notice 

ofappearance with the court on November 11, 2021 (.tee NYSCEF Doc No. 66), arguing 

that the. court docket reflects that only the defendant borrower, MGPHC; was. served with 

process. and claims that "[pJlaintiff has not served the Summons and- Complaint upon 

Defendant Josephine Theisen and has not filed any affidavit of service of the Summons 

and Complaint tipon her" (NYSCEF Doc No. 74 at ,i 8:). Defertse counsel argues that: 

""As se:t forth in the accompanying affidavit of Josephine 
Theisen, this. action should be dismissed because the Plaintiff 
hl;l.s_ never serve.ct. the Stqnmons and Complaint upon Ms. 
Theisen and has not filed any affidavit o"f service of the 
pleadings upon her: ll1en~; is i)O dispute over the method .of 
service and no need fora traverse hearing becauseJhe .. Plaintiff 
has not alleged :any atternpteo. service ·under any method. It 
hard to imagine a stronger c,ase for a lack of judsdict_ion than 
where a pfalntfff does not even ailege to have served the 
Summons(.NYSCEF boc-No. 74at ,r 14)> 

Def~nse counsel contends that·~[t]hc. time-to file this motion to dismiss bas:ed ona 

lack of service was tolled during the, COVID-19 pandemic" despiic the fact that the part1es 

engaged in extensive motion practice regarding the legal _propriety of defendants' 

counte.rclaims (id. at, 15). Defense coiinscl-.;:tlso ar;gue_sthaUos.~phin.e's time to move for 

d_jsini~sal on jurisdictional grounds shouid be extended, ptir.suant. to CPL.R 321:1 { c.), based 

-on ~•undue· hardship~• because '•Mr. Roth did not file any motion to dismiss' the·Co111plaint 

on behalf of Ms. Thd~reri based upon the lack of service of process" (id). 

11 
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Josephbte''s Co-Defe11da11ts' Pt,rtial_Support 

.Josephine's- co-defendants, irt partial support of J oseph_inc.' s di-smissal motion, 

submit an affirmation ·from thefr new defense counsel, who affirms that he '"supports co­

defendant's application for (a) dismissaLo"tthe Complaint pursuant to pursuant to Business 

Corporation Law § 1312 (A) ... " and that: 

"[y]our affirmant takes no position with the other and/or 
additionalrellef sought by- defendant JOSEPHINE Tl"IEISEN 
in her niotion, although poiht_s out that ·with respect to said 
defendant's application to. disqualify her former attorney of 
record, .Adam Roth, Esq., from reptese:rtt.ing [the- other] 
defendants ... said application is seerriin_gly moot in light of 
the Honorable Court's December 8, 2021 Order permitting Mr. 
Roth to withdraw as -.counsel for ihe defendants fot which he 
previou~ly appeared .. _ ;'' (NYSCEP Doc No; 166 at i-i~ 2.,3). 

Axos' Opposition to Josephine':r Dismis$al Mo(ipil 

Axos, . in ·opposition:. su bnii ts . ari. ·affidavit. from J ohh Murphy (:Mllrphy), a ·senior 

Vice President of World Business Lenders LLC (WBL), the servici~g agent ofthe loans, 

who submits a number of exhibits, incl ud.ing the July 5, 20 l 8, mortgage encunibering the . .. 

Bay Ridge Ave. Property exec\Jted and delivered by Rosario. and his sister, Josephine, 

together with the Hypothecation Agreement_·._executcd by Jqscphine (NYSCEF. Doc Nos. 

88 it ii 3 and 8.9 at 12 and Exhibit B).5 Axos argues that Josephine litigated her 

cotmterclai111.s for violation of dBL § 349' and comrrton law fraud against Axos in tliis case 

-5--thc "r-Iypothecatiort Agreement executed by Josephine provides that"[tJhis Mortgage -is given in 
the form of hypothecateq. security in that it is. given to secure the debt of ·another, to wit: the 
,indebtedness evidenced by the .Promissory Note dated July 5th, ·2oi 8 , in the amount of $450;000.00 
which is made and delivered by MGPHC.; ," (;~ee NYSCEF I).oc No. 89 at ExhibH B). 

12 
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and against WBL (in a re\EJted case filed undG.r Kings County index, No. 500481/21) and 

nbw seeks "another bite at the apple by asserting meritless dairns and waived .defenses .. 

. •· by argµing that prior counsel was conflicted (without grappling with the fact lbat 

Josephine's interests werez_ealously repres.ented):" 

Axos also argues that Jos.cphine,s dismissal motion bas.cd on a purported "lack of 

service is abot1t ttvoyears late;• since the original aris.\ver was filed on February 7, 2020, 

·and "[t]he CPLR is ctystal cleat that .a motion :on the· b.asis of servke was.due within 60-

·days.'•' Axos contends that anytoU basedonth,J.Covid-i9 pandemic expired on November 

3, 2020. Axos also asserts that there was no ''undue hardship1' based on Mr. Roth's failure 

to file a timely motion ·a:ssertingJack of service because "the record ofthis anci the related 

action ..... show Mr. Roth~s zealous defense of)osephine .. _-;, Axos further argues that 

Josephine cannot now claim that she .. was not properly joi;ned in this action, after .she 

actively litigated the prQpriety of her counterclaims for the past two years: 

Axos·• S11mmary.J11dgme11t Cross Motion 

On January 19; 2022, Axos cross-inoved: (l) to. foreclose on the Bat :Rid&e· Ave. 

ilrppcrty based on defendants' payment default under the July 5, 2018 mortgage in the 

principal amount of' $450;00'0:bD; (2) tb forec:iosc on the 76 th Street Property based on 

defendants' payment d~fault under the·O·ctober· ]2, 201·g· mortgage in the principal.amouilt 

of $160,000.000; (J) for an award of its attorm::;ys'· fees, and e~pense~t;: (4) for ,m order. 

disttdssing defendants' riffirrrrntivo. defenses; (5) for a default judgment against non~ 

l3 
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answering and nonwappearing defendant NYS Department of Taxation and Finance; and 

(6) an order of reference. 

Axos submits an ';Affidavit of Merit and Amounts Due'' from Murphy, a Senior 

Vice President of WBL, servicer of the subject loans.since their origination (NYSCEF Doc 

No. 106 at iiii 4, 114 and 115), that includes copies ofthe first and second notes, the first 

and second ntortgages and the guarantees regarding the Bay Ridge and the 761h Street 

Properties (see NYSCEF Doc Nos. 107wl 12). 6 Murphy attests to Axos' right to foreclose 

on the Properties by asserting that "Axos is a is a fedetaJ savings association chartered by 

the Ofiice of the Comptrol!er of the Currency under the Home Owners' Loan Act ofl 933, 

12 U,S.C. 1461, ct seq." and submits a scrcenshot ofAxos' listing on the FDIC's website 

(NYSCEF Doc Nos. 106 at ,-i,r 3 and 113). Murphy further attests that ''[a]s setforth in 

paragraph I of both the First Note and Second Note, Plaintiffmaintains a branch office at 

9205 West Russel Road, Sµite 400,Las Vegas, NV 89148; out ofwhichthe loans at issue 

were originated" (id, 4i) 3). 

Regarding the first loan on the Bay Ridge Ave. Property, Murphy attests that 

''Borrower defaulted on the First Note by failing to make numerous daily paymentsLr 

''[t]hat default was not cured by the Borrower or Rosario, the guarantor" and "Plaintiff 

accelerated the balances due under the Note and sent demand letters specifying the 

6 Although the parties do not dispute thatthe first note, inortgage anc:l guaranty were .executed dn 
July 5, 2018; and the sec,ond note, mortgage and guaranty were executed on October 12, 2.018, 
Murphy's fact afiidavit 11iistakenly attests that those docmnents were .entered into on July .5, 2019 
and October 12,2019~ respectively (NYSCEF Doc No. 106 at ~1 l l, l ~, 14, 23, 25 and. 26). 
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outstartcJing amount owed as of March 28. 20l9. including the principal, interest. 

prepayn1ent pre111ium and NSF fees" (id. at i!~ 17-18). Murphy attests that i'[a]s evidence 

of the current debt for the First Loan, Plaintiff provides ah unsettled loan brief, dated 

January J3, 2022 ... which shows the accrual of interest and NSF fees on Borrower's 

account" (id. at ~ 21 and NYSCEF Doc No; 120). 

Regarding the second Joan on lhe 761h Street Property, Murphy attests that 

''Borrower defaulted on the Second Note by failing to make numerous daily payments[,]" 

"[t]hat default was not cured by the Borrower or Rosario, the guarantor'; and '·Plaintiff 

accelerated the balances due under the Note and sent demand letters specifying the 

outstandingamount owed as of April 3, 2019, including the principal, interest, prepayment 

premium and NSF fees" (id. at i1i127-28). Murphy attests that"[a]s evidence of the default 

under the Second Note; Plaintiff provides an updated borrower statement, dated January 

13, 2022 ... which shows the loan terms and balances and loan activity from the inception 

ofthc account through thcdefaulf' (id. at ifJl and NYSCEF Doc No. 124}. 

In addition to Murphy's "Affidavit ofMerit and Amounts Due,'' Axos also submits 

a memoranduni. of law in support of its su1rtnrnryjudgment crnssmotion in which it asserts 

that Federal and Nevada Law govern the enforccirtent of the notes and the process of 

foreclosure is governed by New York law; as provided for in the first and second 

mortgages. Axos ,i.sserts that it .satisfied its prim a facie burden for summary j ndgment on 

its first cause •faction to forcclps~ on the. first and second mortgages by producing the 
,•." '. . 

notes, mortgages and .guarantees arid evidcnc~ oT dr;!fendants' paynwrit default Axos also 

15 
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argues that it is entitled to summary judgment on its third cause of action for an award of 

attorneys' fees based an the express terms of the first and seconcl mortgages. Axos also 

seeks Suinrnary judgrnent dismissing defendants 1 affimrntive defenses as conclusory. Axos 

asserts that defendants' affirmative defense of criminal usury is barred by res judicata, 

since defendants executed an October 21,2020 stipulation agreeing to dismiss their usury 

counterclaim with prejudice (see NYSCEF Doc No. 102). 

Axos:' counsel also submits an affirmation with exhibits, including Axos' affidavit 

of service (which was never before c-filed) attesting that on February 7, 2020 the New 

Yark State Department of Taxation and Finance was served with process by delivering the 

Sllmmons, complaint and notice of pend ency to its authorized agent in Albany, New Yark 

(see NYSCEF Doc Nos. 96 at ir 10 and NYSCEF Doc No. 105). According to Axos' 

affidavit of service; the New York State Department of Taxation and Finance was required 

to answer the complaint in March2020. In itsrnemorahdum oflaw, Axos asserts that it is 

entitled to a default judgment against the New York State Department of Taxation and 

Finance because "[i]ts time to appe_ar expired no later than November 3, 2020" based oh 

the Covid-19 toll imposed by Governor Cuomo. Axos asserts that it is entitled toa default 

judgment because "[in Jore than 30 days have passed since the Tax Dept. was served with 

the Complaint but ithas not answered or otherwise appeared in this action'' (see NYSCEF 

Doc No. 12 7 at 1 9 ). Axos fails to address the timing of its eras s .· 111 o tio11 · for a defa LI It 

judgment~ which was filed on January 19, 2022, over one.year since the New York :State 

fJeparlinent of Taxation a11d Finance's appearance default. 

16 
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Josephine's Reply and Opposition to the Cross Motion 

Josephine, in reply and in opposition to Axos' summaryjudgment cross motion, 

reiterates that ".I have never been served with the Surnmons. and Complaint ... " and asserts 

that "[p]laintiff now admits that it never served the Sumrhohsand Cmnplaint on me[,] never 

filed any affidavit of service . , . on me[,] included a frivolous claim for a potential 

deficiency judgment against mein the 'Wherefore Clause' at the end of the Complaint even 

though I did not sign any note or guaranty, and this was not my loan [ and] concedes that I 

am not personally liableto the Plaintiff in any way" (NYSCEF Doc No. 130 at ilil 6 and 7). 

Josephine: also asserts that "[c]ontrary to the Plaintiff's suggestion, Mt. Roth's 

conduct caused inc an. undue hardship in this action that justifies extending the time for me 

to make this motion to dismiss based on the lackofservice" (id. at~ 8). AlthoughJosephine 

admits that ''this was hot my loan ... ,. she reiterates that she received no consideration for 

the mortgage and she was not represented by anattomcy in connection therewith, and thus, 

it should be declared invalid and the foreclosure action dismissed (id. at ,i~ 9--10). Finally, 

Josephine asserts that "[t]his is a predatory and usurious loan'; and that"[t] here has been 

no discovery in this action ... to review the disputed facts" (id at, 11). 

Josephine also submits a reply memorandum of law arguing that "[t]he Plaintiff's 

failure to serve the Summons and Complaint or file proof of service, an initializing 

docuinent, renders the Court withoutjurisdiction regardless of the Defendant's objection" 

and "[rJegardless of the timing of the Defendant's motion to dismiss [because] the Plaintiff 

still bears the burden to at least file an affidavit of service" (NYSCEF Doc No. 140 at 5). 

17 
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Josep!rine·'s Co-Defendants' Opposition 

Josephine's co-defendants, in opposition toAxos' summary judgment cross motion, 

submit an affinnation from their new attorney referencing and quoting from paragraph 16 

.of both the July 5,201 Rand the October 15, 2018Business Pr01nis:sory Note and Security 

Agreements which provide that the loans will be governed by Federal Law and the laws of 

the State of N cvada without regard to conflict of law rules (NYSCEF Doc No. 155 at 1 13). 

Defense counseI argues that "[n]owhere within plaintiffs subject motion papers 

. , . is either Federal Law or Nevada State law c i tcd with respect to the merits of anyofthe 

Affirmative Defenses set forth in the Amended Answer ... '' (id. at 114 [emphasis added]), 

Defense counsel argues that ''Ip ]laintiff s Memorandum of Law cites only New Yark case 

law, with respectto the merits ofthose Affirmative Defenses raised within defendants' said 

Amended Answer'1 (id.}. Defense counsel contends that ''in the c:Iear absence of any 

execution ofa waiver of said choice of law provisions set forth by the proniissory notes 

upon which the sqbject foreclosure action is based, plaintiff clearly has failed to satisfy its 

prima facie burden of establishing entitlement to Summary Judgment, pursuant to either 

Federal Law or Nevada Law'' (id. at ~ 15). Notc1:bly, defense counsel argues that Axos 

seeks excessive interest, has·uncleanhands and the mortgage loans are unenforceable based 

on unconscionability under New York law (id. at ~~l 28:.3 1). 

Axos'Reply 

Axo.s, in reply, submits a two-page attorney affinnation addressing; Josephine's 

claim th at there has been no disc qvery. Axos, coi.mse I annexcc.l defense co.unse l's February 
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6, 2020 docUnient demands, Axos 1 August 6, 2020 objections and responses and 

defendants' document production (seeNYSCEF Doc Nos. 170-174). 

Discussion 

(]) 

The Choice of Law 

"Generally. choice-of-law clauses arc enforced so long as the chosen law beats a 

reasonab I c re lati onsh i p to the parties or the ttans action,· and the chosen 1 aw does not viola tc 

public policy" (Brown Bark !If, LP. v AGEL Enterprises, LLC, 85 AD3d 699, 700 [2d 

Dept 2011 ]). "Choice of law provisions typically apply to only substantive issues ... " 

while the law of the fotun1 applies to procedural issues, whiQh pertain to •'the remedy rather 

than the righC (see Por{folio Recovery Associate/; LLC v King, 14 NY3 d 410, 416 [201 OJ 

[internal citations and quotation marks t)mitted]; see also Education Resources Institute, 

Inc, v Piazzll, 17 AD3d 513,513 [2d Dept2005]). 

Here, the July 5, 2018 and the October 15, 2018 Business Promissory Note~ and 

Security Agreements for the first and second Joans contain the identical ptcwision 

providing that "Lender is an FDIC insured, federal savings association and this Loan 

Agreement is approved, and the proceeds ate disbursed, by Lender in Nevada" and 

unequivocally state that they are governed by ''FEDERALLAW APPLICABLE TO AN 

FDIC INSURED INSTITUTION AND TO THE EXTENT NOT PREEMPTED ·BY 

FEDERAL LAW~. 'fHE LAWS OF THE ST ATE QF NEVADA WI:fHOUT REGARD TO 

CONFLICT OF LAW RULES" (see NYSCEF Doc Nos~ 3 and 6 at~ 16 [c] [emphasis 

19 

[* 19]



FILED: KINGS COUNTY CLERK 08/01/2022 09:35 AM INDEX NO. 502392/2020

NYSCEF DOC. NO. 178 RECEIVED NYSCEF: 08/01/2022

20 of 28

added]). The prov1s1on further provides that ''[t]he legality, enforceability and 

interpretation of this Agreement and the amounts contracted for, charged and reserved 

under this Loan Agreement will be governed by such laws" (id.). However, the Business 

Prnrnissory Notes and Security Agreements are secured by the first and second mortgages 

encumbering the Bay Ridge and 76th Street Properties, both oT which explicitly provide 

that the "enforcement" of the first and second mortgages "shall be governed" by the laws 

of the State of New York (see NYSCEF Doc Nos.Sand 8 atpage 8). 

Thus, while Federal and Nevada laws bear a reasonable relationship to the notes at 

issue here, since the loan funds were disbursed in Nevada by afederal savings association, 

this commercial foreclosure action in which A)(os seeks to enforce the first and second 

mortgages are governed by New York law; 

(2) 

Josephine's Dismissal/Summary Judgment Motion 

CPLR 3211 (e) provides, as a procedural matter, that 

"an objection that the summons and complaint ... was not 
properly served is waived i( having raised such an objection in 
a pleading, the objecting party does not move/or judg1nent on 
that ground within sixty days after serving the pleading, unless 
the court extends the time upon the ground of undue hardship" 
{errtphasis added). 

''[T]he requirement in CPLR 3211{ e) that a party move for judgment upon the ground of 

improper service wit}Jin 60 days·after service of the responsive pleading is not.limited to. 

rhdtions made pursuant to CPLR 3211 and applies With equal force to motions made 
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pursuant to CPLR 32_1.2" (U.S. Bank Nat'!Ass 'n v Roque; 17.2 AD3d 948, 95.0 [2d Dept 

2019]), 

There "is no dispute that Josephine, collectively with all but one of" the. -other 

defendants, lile.d an .answer to ·1.he complaiiH.•on February 6, 2020, .i:,.rid asserted lack of 

personal jurisdiction as an affirmative defense. Josephine aqmits that she faHeo to th)iely 

move to dism:jss on that ground within 60 days 1 or by April 6, 2d20, as required by CPLR 

32 I 1 (c) .. Thete is als0. no diS:rmte that.Josephine, collectively with the: other defendants, 

filed an amended answer to the complaint on N6vember 4, 2020, and~ once again, asserted 

lack -of personal jurisdiction as. an affirmative defense. Even if the 60-day statutory 

deadline· is measured from the filing of Josephine's amended answer, she ihd1sp(1tably 

failed lo ltiov:e for dismissal 0.11. that ground within 60 days after filing ·her pleading, or by 

January 4, 2021, as required by CPLR 32.l I (e), and Josephine. failed to describe.any undue 

hardship tojustifyretrbactivcly extending het time within which to do so (CPLR 32ll [e J). 

indeed, as Axos argues: in its .oppositfon, Josephine has Wt:Iived the· affirrilative 

cjefeqs¢ of improper service ~nd lack of personal jurisdiction by failing to tiniely file a 

dismis.salmotion challenging person~.! jurisdiction whiie active.!y litigating the propriety of 

her counterclai1ns for the past two years. While Josephine references the. Covid-19 

pandemic, ihe: record. reveals thal she. riever filed a hatdship .declaration and.·she (through 

her prior defense counseJ, Adam Roth, Esqj ze~lously defond.ed the propriety of her 

counterchiirris durfr1g lhc Covid-19 pandemic; thus availing herself of the jurisdk:tion of 

this coui"t Although Josephine, in hindsight, may not be happy with the quality of her prior 
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legal represcrttation, sh~ cites. no authority holdil)g tha_t ineffective assistance. of defense 

counsel isan "undue hardship" warranting an extension ofthe6Qc.day period to challenge 

personal.jurisdiction under CLR 32 l l- (e), e.speciaily where,. :as here, Josephine did not 

retain.new counsel until afterliti_gating.thepropriety of her counterclaims, niov.ingto renew 

her opposition. and filing an appeal. Consequent!)', Josephine's dismissal/surimiary 

judgment motion seeking to dismiss the complaint for lack of personal jurisdiction is 

denied .a_S Uhtintely. 

That branch of' Josephine's rnotion seeking an order dis.quaJifyihg her pr_ior deJens~ 

counsel, Adam Roth, Esq, from continuing to represent her co-defendants is denied as 

nioot. As Josephinc'-s co-defendants advised this court, Mr. Roth~s motion for leave to 

withdraw as defebse 'counsel, _which was e-filed on Novemb~r J 7, 2021 (in mot. seq. four) 

was granted Without bppositlqn by 4 December 8, 2 02 l decis_ion and .Qrder {see NYS.CEF 

Doc Nos. 70 and 86) .. 

Josephine's remaining argument in ·s-upport of her dismissal/surnmary judgment 

m:otio_n, including an ·alleged". lack of.consideration rece"ived for the first loan, are rejected. 

Josephine does not deny thc1t_ she exe_cutc:d th~ Hypothecation Agreement, in. which she 

specifically acknowledged that "[t]his Mortgage is given in the form of hypothe,cated 

_security in that. it ls given to secure the· debt ofanothe.r,.-to wit: the indebtedness'. evidenced 

by_thc Promissory Note dijted July 5th, 2018. in the-.-amount of $450,000.00 which is made 

and delivered by MGPHC .. _;, (see NYSCEF Doc No. 89 at Exhibit B [emphasis added]). 

Josephine acknowledged the comn1ercial nature .of the mortgage loan that she knowingly 
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execµted for the financial benefit of her brother Rosario's business; MGPHC, and is thus, . . 

¢stopped from claiming a lack ofconsideration. 

{3) 

Axos' S11n11nary Jtulgment Cross Mo_tion 

On: a summary judgment motion, courts routinely apply the New York sumniary 

judgment standard, which is a procedural issue, to questions ofwhether a party established 

its prirna facie. c_ase (~e:e Sunbr,idge Capital, .In~. v G Bon Funding Corp., 20-0-8 N.Y.. Slip 

Op. 3 l 873[U] [Sup. Ct. Nassau Cot111ty 2008]). In addition, a cause -of action for 

foreclosure of property.in New York is governed by New Yorkforcclosure_law, even where 

a.note·contains a choice oflaw provision for another state (see Nagel v Simeofi.idou, 2014 

N. Y. ·-s1 i p Op 3 3 532 [-lJ] [Sup. Ct. Qm~ens Co_µnl-y 20-1-4 ]). !Vi.ore importantly, the first .and 

second mortgages encumbering the New Y oik Properties that. Axos seeks to foreclose in 

this action specifically state that their enforcement shall be governed by New York law 

(see N-YSCEF Doc Nos. 5 and ·s at page 8). 

Summary judgmen't is _a drastic_ remedy. that deprives -a "iitigant ofhis or het day i'n . -

courtand ~h64fd, thus, only be employed whGn there is no doubt as totheabsence oftriabJe 

issues of material fact (KoHvas. v Kirchoff, I 4 AD3d 493 [2005]; see also Andre vPomeroy, 

35 ·NY2d 16-1_, 364 [l 974]). Under· New York law, "[t]he: proponent -of a· motion. for 

~ununary judgment ·must make -a_ prilna focie showing of entitlement to jUdgtnent, as -a 

1natter of law, tendering sufficient evidenc.e to de!'nonstrate the absence of any material 

i$·s·ues of fact" (Jvlcmicone v City of New York, 75 AD3d 535, 537 °[2010], quotingAfvaret 
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v Prospect Hosp,. 68 NY2o 320, 324 [1986]; see also Zuckerman v City of New York; 49 

NY2d557, 562[1980]; Winegradv New Yoi"k Univ. Med Ctr:, 64 NY2d 851, 853 [1985]). 

If it is dctennined that the movant has made a prima facie showing of entitlement to 

summary judgment, "the burden shifts to the opposing party to produce evidentiary proof 

in admissible form sufficient to establish the existence of material issues of fact which 

require a tdal o:f the action'' (Garnham & Han Real Estate Brokers v Oppenheimer, 148 

AD2d 493 [1989]). 

Generally; to establish prhna facie entitlement to judgment as a matter of law in an 

action to foreclose a mortgage under New York law,aplaintiffmust produce the 1nortgage; 

t11e unpaid note, and evidc11ce of the borrower's payment default (see Deutsche Bank Natl. 

Trust Co. v Karibandi, 188 ADJd 650~ 651 [2020]; Christiana Trust v Moneta, 186AD3d 

1604, 1605[2020]; Deutsche Bank Trust Co. Ains.v Garrison, 147 AD3d 725, 726 [2017]). 

Where a plaintiff establishes prirna facie entitlement to judgment, the butdert then shifts to 

the defendant to raise a triable issue of fact as to a bona fide defense to the action 

(CitiMortgage, lnc. v Guillermo, 143 AD3d 852, 853 [2016]; Mahopac Natl. Sank v 

Baisley, 244 AD2d 466, 467 [1997]). 

Here, Axos has demonstrated its pritna facie right to summary judgment on its first 

cause of action for foreclosure by producinglhe firstand second promissory notes, the first 

and second mortgages ancl Murphy's affidavit testimony regarding the amounts due based 

on the production ofbusiness records evideqcing defendants' payment defaults under the 

first and second loai'ls. Axos has also. demon$tratcd its entitlcmenno stimmaty judgment 
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on its third cause of action for an award of attorneys' fees based on the terms of the 

mortgages (see NYSCEF Doc Nos. 5 and 8 at page 7). Axos has demonstrated that 

dismissal of defendants' sixth affirmative defenses for crimirtaJ usury is warrant~d under 

the doctrine of resjudicata because defendants previously stipulated to dismiss their usury 

counterclaim as against Axos with prejudice (see NYSCEF Doc No. 102). Having 

stipulated to dismissing their usury counterclai1n with prejudice, defendants cannot 

rccharacterize and reassert it as an affi1·mative defense. 

Defendants have failed to raise any triable issues of factthat preclude granting an 

order ofreference and sum1nary judgment in favor ofAxos. 

(4} 

A.tos'Cross Motion for A Default Judgment 

Axos moves for art order granting it a default judgment against non-appearing 

defendant New York State Department of Taxation and Finance more than one year after 

it defaulted by failing to answer or otherwise respond to Axos' January 2020 complaint. 

Axos does not address or even mention the fact that its motion for a default judgment is 

untimely, pursuant to CPLR 3215 (c); and fails to provide any excuse for its delay in 

JTiovingfor a defaultjudgment. 

CPLR 3215 (c) provides that: 

"Ji]f the plaintiff fails to take proceedings for the entry of' 
judgment within one year after the default, the court shail not 
enterjudgment but shall dismiss the complaint as abandoned, 
without costs, upon its own initiative or on motion, unless 
sufficient cause is shown why the complaint should not be 
dismissed'' (emphasis added). 
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Where a plaintiff fails to seek leave to enter a default judgment within one year after a 

party's default, the plaintiff must show "sufficient cause," which requires the plaintiff to 

demonstrate both a reasonable excuse for the delay and a meritorious cause of .action 

(Giglio v NTJMP, Inc., 86 AD3d 3 01, 308 [2011]; First Nationwide Bank v Prete!, 240 

AD2d 629,629 [1997]). The determination of whether an excuse is reasonable is within 

the sound discretion of the court (De utscheBank National Trust Co, v Bakarey, 19 8 AD3d 

718, 721 [2021 J; Deutsche Bank NaNonal Trust Co. v Clwi•les, 186 AD3d 454, 456[2020]). 

The Second Department has clarilied that, if plaintiff fails to demonstrate a 

reasonable excuse for the delay anda•meritorious cause of action,. CPLR3215·(c) explicitly 

ptovides that the co(nplaint "shall" be dismissed, which is not discretionary, but mandatory 

(Deutsche Bank National Trust Company v Watson, 199 AD3.d 879,880 [2021]; US Bank 

National Assoc. v Davis, I 96 AD3 d530, 5 33 [2021]; HSBC USA, National Assoc. v Grella, 

14 AD3d 669 [20161). "The policy underlying the statute is 'to prevent parties who have 

asserted claims from unreasonably delaying the termination of actions; and to avoid 

i11quests on stale clailhs'" (Aurora Loan Servs., LLC v Hiyo, 130 AD3d 763, 764 [2015] 

[quoting Giglio, 86 ADJd at 3071); 

Here, Axos· affidavit of service in the record (which was e--filed for the first time 

with this cross motion) reflects that New York State Department of Taxation and Finance 

was served with process on February 7, 2020 (NYSCEF Doc No. 105). It was thusrequired 

to serve its respcH1se to Axos' complaint in March 2020. Accordingto Axes, the Covid-19 

toll extended the time for New York State.Department of Taxation and Finance to answer 
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until Novernber 2020. Under CPLR 3215 (c), Axos was required "to take proceedings for 

the entry ofjudgmerit within one year after default ... " 

Applying either the Match 2020 or the November 2020 deadline for New York State 

Department ofTaxation and Finance to answer the complaint, Axos still missed the one,. 

year deadline, and inexpHcably waited until January 19, 2022 before it filed its untimely 

motion for a default judgment .against New York State Department of Taxation and 

Finance. Axos failed to provide any excuse for this dday. Consequently, Axos' instant 

cross motion for the entry of a default judgment against New York State Department of 

Taxation and Finance is denied and Axos' complainLagainst that defendant is dismissed, 

pursuant to CPLR 3215 (c). Accordingly, it is hereby 

ORDERED that Josephine's motion{mot seq. five): (l}to disiniss the complaint 

for lack ofpcrsonal jurisdiction is denied as untimely, pursuant to CPLR 321] (e); {2) to 

disqualify her former counsel, Adam Roth, Esq., from representing her co-defendants, 

pursuant to Rule 1.7ofthe New York Rules of Professional Conduct,22 NYCRR § 1200.7, 

is denied as moot; and (3) for summary judgment dismissing the complaint, pursuant to 

CPLR3212, is denied; and it is further 

ORDERED that Axos' cross motion (mot seq. six) is only granted to the extent 

that: ( 1} Axos is entitled tu summary judgment on its fitst cause of adion to foredose the 

first mortgage cncw11bering the Bay Ridge Ave. Property and to foreclose the second 

Mortgage en tum beri hg the 7 6th S tr~ct Property; (2) Axos is eh tit I ed to summary judgment 

on its third cause ofaction for an award ofattorneys' Tees, the amount of which ~hall be 

27 

[* 27]



FILED: KINGS COUNTY CLERK 08/01/2022 09:35 AM INDEX NO. 502392/2020

NYSCEF DOC. NO. 178 RECEIVED NYSCEF: 08/01/2022

28 of 28

determined upon Axos' s11 bmission of an affirmation setting forth the legal fees incurred; 

{3) Axos is entitled to an order of reference to determine the amounts due and owing under 

the first and second mortgages and whether the. Bay Ridge and 761h Street Properties can 

be sold in parcels, which Axos shall settle on notice within JO days after service of this 

decision and order with notice of entry thereof upon all defendants; and (4) defendants' 

sixth affirmative defenses for criminal usury is dismissed with prejudice; arid it is further 

ORDERED that the branch of Axos' cross motion (mot. seq. six) for a default 

judgment against non'"appearing defendant New York State Departrnent ofTaxation and 

Finance is denied, the complaint is hereby dismissed as. abandoned against defendant New 

York State Department of Taxation and Finance; plirsuant to CPLR 3215 (c), and the 

caption is amended to remove New Y Ork State Department of Taxation and Finance. 

This constitutes the decision and Order of the court. 

ENTER, 
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HON, .LAWRENCE KNIPE! 
.ADMfNISTRATfVE JVOGE 
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