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At an IAS Term, Part DJMP of the Supreme 
Court of the State of New York, held in and 
for the County of Kings, at the Courthouse, 
at 360 Adanit'> Street, Brooklyn, New York, 
on the 11 th d~y of August, 2022. 

PRESENT; i 
! 

HON. RJCHARD J. MONTELlONE 
Justice. ' 

·--···---··-·------ -----------------1-------------~---: - ----- ----- ·x 

STA TE FARM MUTUAL AUTOMOBILE INSU NCE 
COMPANY and STATE FARM FIRE AND : 
CASUAL TY COMPANY, t 

f 
1 
f Plaintiffs~ 

•against- r 

ELMWOOD PARK MEDICAL GROUP, P.O.~ 

i 
Defendant. 

------------------------------------1-------· ............ ------ ·. --X 
I b 
f 

The following e-filed papers read herein: ,. 

Notice of Motion/Order to Show Cause/ 
Petition/Cross Motion and f 
Affidavits (Affirmations) Anne~ed _____ ~+-----

Opposing Affidavits ( .... A=ffi=rm=at.1=· b_n-'-'s '----------1----
Affidavits/ Affirmations in Rep~y ___ -~------
Olher Papers: -------~-------1----

I 

Decision and Order 
i 
! 

lndexiNo. 524431/2019 
I 

) : 
; • i 

Mot1dn Seq. 1 & 2 

NYSEFNos.: 
I 

I 
i 5-6 

. : I . 
Upon the foregoing papers, i1,1 this action to disc I im an_y payment obligations to the 
defendant, for its claims in excess of $11 SU 09.5 for healthcare setvices that were 

t; ."" ' I 

allegedly rendered to individuals who were invoI ed in automobile accidents and eligible 
for coverage under SFMAIC land SFFCC automo ile insurance polifies in New York; 
plaintiffs move for an Order pursuant to CJ;>LR § 215 granting plaitjtiffs, ST ATE FARM: 
MUTUAL AUTOMOBILE ltNSlJRAJ."lCffCO ANY and S'tATE FA&\1FIRE AND 
CASUALTY COMPANY. a\dcfaultjudgrri.ent ag inst the detendan~ ELMWOOD PARK 
MEDICAL GROUP, P.C., based upon its fuilure/ ·efusal to appear for an Examination 
Under Oath (EUO) or answe~ the complaint De · ndant cross-moves to vacate the 
default and compel plaintiffs ~o accept its answer, 

i ' 
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Plaintiff presented proof thatlthe defendant was s rved and that deftjndant failed to appear 
for its scheduled Examination Under Oath, thoug duly noticed and;re-noticed, thus 
failing to satisfy the contract':1al pre-condition for coverage. ! 

I 

A motion for a default judgrtjent for a defendant' failure to appear 1nd answer must 
address three categories ofprjoof--service of proc ss upon the defendant, the failure of the 
defendant to appear or answqr, and the metits of e plaintiffs t;,lain{ Here plaintiff 
provided an affidavit from a brocess server stalin that the defaulting party was properly 
served, on August 20,2020 v~a service upon the ew York Secretarjr of State under and 
pursuant to Section 306 of the Nev,: York Busine Corporation Lm.~, which is 
presumptive evidence of the facts contained ther ·n (Kolonkmvski v\Dai(v News, LP., 94 
A.D.3d 704, 941 N.Y.S.2d 613 [2d Dep1. 2012]}: proof of the defen;dants' defaults, by 
affinnation of plaintiffs cou~sel that no answer h s been received W,ithin the statutory 
time allowed (Gray v Doyle, 170 A.D.3d 969, 96 .Y.S.3d 304 [2d pep't. 2019]) and 
party affirmations providing iufficient proof toe able the court to dFtennine that the 
claim is viable (()/eri v Oteri+Harkins, 183 A.D.3 902, 903, 122 N.;Y.S.3d 915 [2d 
Dep't 2020]; PE~NC, LLC v Gonzalez, 172 A.D. d 1394, 102 N.Y.~.3d 232 [2d Dep't. 
2019]. 

~ ' : 

1t is well settled that there is J strong public po lie favoring resqluti~n of actions on their 
merits. See e.g., Cortlandt H~althcare, LLG: v. G ntt, 54 A.D. 3d 799,, (2d Dept 2008); 
Friedman, Ha,fenist, Langer:& Kraut v. Rosenthql, 79 A.D.3d 798 (2d Dept 2010); 
Balint v. Manne Midland Ba~k, NA., 112 A.D.2dj 1023 (2d Dept 1985); lvfarmo v. 
Gebbia, 294 A.D.2d 411 (2d Dept 2002). This is hpccially true (in light of the 
overwhelming preference thaf disputes be resolve~ on their merits); rVhere the defendant 
did not intend to abandon the,defense of the actio · , and there is no r~sulting prejudice to 
pJaintiff Harczrark v. Drive 'ranety, Inc., 21 A.. .3d 876, 87_8 (2d Dept 2005) (holding 
that a defendant's default sho*ld be excused in th absence of any p*judice to the 
plaintiff: the lack ofwi11fulness on the part jof the efendants, and th¢ public policy in 
favor of resolving cases on the merits); Rickert v. hestara, 56 A.D.;Jd 941 (3d Dept 
2008).Global Uberty Ins. Co.; v Haar Orthopaedi s & Sports Med., f.C., 170 A.D.3d 
1125i 97 N.Y.S.3d 249 [2d Dpp't. 2019]. ! 

I 

Here, in its cross-motion in opposition to the moti n, defendant presented a good faith 
argument that an EUO was not required in this m tter based upon a~vice from its 
attorney. Plaintiffs were advi~ed of the objection , and defendant d* not blankeUy refuse 
to appear or ignore the requests. Moreover, defe~t's failure to adswer was not 
intentional. Defendant avers that as there are nurrterous lawsuits coriimenced bv it 
against plaintiffs in Civil Cou~ regarding the sam

1 

unpaid claims thit are the s~bject of 
the present action, and it did q.ot realize that the p pers served in this: action were the 

r ! 
I 
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I 

2 of 4 [* 2]



[FILED: KINGS COUNTY CLERK 08/16/2022 04: 53 PM! INDEX NO. 
52443112019 

NO 32 ' · l RECEIVED NYSCEF: 08/16/2022 

NYSCE F DOC . Slate Farm Mutual Automobile L,. Co. et. al 

1

, •. Elm, •ood Park Medical ro up. P. C., 

Index Ko. 524431/2019 i 
{ 

l 
1, 

I 
! 
1 i 

initiation of a new suit as opposed to items filed i the other actions jbetween the parties. 
In any event, there is no prejqdice to the plaintiff in this matter as ~e issues in this suit 
are also being litigated in theiapproximately 40 la 'suits brought by pefendant. 

A party seeking to vacate a d~fault must demons ate both a reasonable excuse for the 
default at1d the existence of a[meritorious claim or defonse (see, lna(ter of Gambardella 
v. Ortov Lighting~ 278 A.D.2~ 494 (2d Dept 200 ; Parker v. City ojNew York, 272 
A.D .. 2d 3 l O (2d Dept 2000). ;Here defendant saii fied both criteria. i 

i 

Nevertheless, although detenµant was advised th tan EUO was not ~equired, plaintiffs 
have demonstrated that they are entitled to condu t Examinations U~der Oath witb regard 
to the subject claims pursuant to 11 N.Y.CR.R. § 65-3.S(c), stating that an insurer is 
expressly permitted "to receive au items ne,cessa I to verify the claitln directly from the 
parties from whom such verification was request ." Additional vedfication includes a)] 
information that is necessary ~or the insurer to de em1ine whether thr claim submitted by 
the healthcare provider is pa)'jable. See.Nyack Hop. v. General Mot<1rs Acceptance 
Corp., 27 A.D.3d 96, 808 N.''f.S.2d 399 (2d Dep1 2005). Furthennote, in State Farm 
Mut. Auto. Ins. Co. v. lll/allelq, 4 N.Y.3d 313, 794 N.Y.S.2d 700 (2005), the court made it 
clear that State Fann may look beyond the faciall:YMvalid licensing information provided 
to determine whether Elmwobd Park Medical is i compliance with ~tate and local 
licensing laws, State Frum is;not required to disc ose its objective basis for seeking 
verification from the Provide( Sec New York De artment oflnsurahce General Counsel 
Opinions, Opinion No. 02M10H4, 2002 :--r.Y. Insu ance GC Opinions LEXIS 311 (Oct. 
l 5, 2002); Actual Chiropractic, P. C. v; State Far Ins., 2019 NY Slip Op 50421 (U) 
(App. Term. 2dDept. 2019); 'f]ronx Chiropractic Care, P.C. v. State;Farm Ins., 2019 NY 
Slip Op 50423(U) (App. Ten11. 2d Dept. 2019). I ! 

[ l ! 
Accordingly, it is i j 

i l 
ORDEREDt that plaintiffs' motion for a default j dgment is granted to the extent that 
defendant is to appear for Ex~minations Under O th on such dates a$ the parties arrange 
to be held within 60 days oft~e filing of this orde on NYSCEF; and it is further 

!· I 

! 
ORDERED, that portionofrtlaintiffs' mot;on se ing ajudgment of default is denied; 
and it is further t i 

t 

ORDERED, that defendants cross.motion is gra ed to the extent thjat the default is 
vacated and the defendant's answer is deemed se 'e<l; and it is furth~:r 

! ! 
i 

I 
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ORDEREDt that plaintiffs rr):ay make such forth r motions as may pe appropriate if 
defendant fails to appear for EUOs pursuant to th s order. : 

f ' • 

Any additional relief request¢:d and not spricifical y granted herein is denied. 

This constitutes the decision pf the court 
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ON. RICHARD J. MONTELIONE, J.S.C. 
! 
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