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PRESENT: 

HON. LAWRENCE KNIPEL, 
Justice. 

At anJAS Term, Part Comm 6 of the Supreme 
Court of the State of New York, held in and 
for the Comi.ty of Kings, at the Comthbuse; at 
Civic Center,· Brooklyn, New York, on· the 
l 7111<day of August, 2022. 

- - - - - - - - -·· - - - - ._ - - - - - - - - - - - - - - - - - -. - - - - - - -X 
DEAN CAPITAL PARTNERS LLC, 

Plaintiff, 

- against-

556 DEAN HOLDINGS LLC and "JOHN DOE No 1 '; 
. through "JOHN DOE No 25", the last twenty five 
named defe1i.dants beh:igpersons fr1 possession of 
part of premises 556 Dean Street, Brooklyn, 
New York, trne names being unknown to plaintiff, 

-and-

556DEAN HOLD!NGSLLC, 

-against-

Defendants; 

Third~ Patty Plaintiff; 

TOMOHIKI SmMuRA a/kJaToMSI-nMURA,ARYEH 
BROMBERG, 0-RO HOLDINGS LLCand GRO 
DEVELOPMENT GROUP LLC, 

Third-Party Defendants . 
. -. ------------··- -. ---. -·- ----.. --.- ---·- ---· -----x 
Thefollowinge-filed papers read herein: 

Notice of Motion/Order to Show Cause/ 
Petition/Cross Moti01i. and 
Affidavits (Affirni.ations) Annexed ______ ~ 
OpposingAffidavits (Affirmations) ______ _ 

Index Nci. 512689/18 

NYSCEF Doc Nos. 

135-138 
149~152 

Upon the foregoing papers in thi~ action to foreclose a commercial mortgage 

encumbering the property at 556 Dean Street in Brooklyn (Property), nonparty and 
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proposed intervenors Asushi Nakagawa and Marie Otsuka (proposed intervenots) move 

(in motion sequence [mot. seq.] seven); for an order, pursuant to CPLR 1012, 1013 and 
. . 

IO 14, granting them leave to intervene as third--party plaintiffs, as reflected in their 

proposed verified third-party complaint (NYSCEF Doc No. 137), and directing that the 

pleadings and caption be amendedaccordingly. 

Background 

On June 20, 2018, plaintiffDean Capital Partners LLC (Dean Capital) commenced 

this action by filing a sm11111bns, a complaint verified by Tomohiki Shimura, as managing 

member of Dean Capital, and a notice of pendency against the Property. The complaint 

alleges that on or about October 29, 2014; defendant 556 Dean J-Ioldings LLC (borrower 

or Dean Holdings) executed, acknowledged and delivered a note in the principal amount 

of $2.15 million in favor of the lender, W Financial Fund LP (W Financial), which was 

secured by a mortgage encumbering the Property (see NYSCEF Doc No. l, complaint at 

1ir 2-3 ). The complaint alle!ses that Dean Holdings "failed to c0111ply with the terms and 

conditions of the Note and Mortgage in failing to pay the installment interest due on 

September I, 2016 and continuing 1nonthly thereafter in accordance with the terms of the 

Note and Mortgage;' (id. at ,r 18). The complaint alleges that Dean Capita1 is "the sole, 

true and lawfoI owner and holder of the Mortgage and the note secured thereby which 

forms th¢ basis of the instant fol'.eclosed action1' because "[s]imultaneously with the 

assignment of the ni.ottgage to Plaii1tiff, the Note was tran$ferred and assigned to Plaintiff• 

by Allonge to Note dated the 15th day of September;20l61, (id. at,, 6-7). 

2 
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On October 30, 2018, three minority members of defendant Dean Holdings filed an 

answer to the complaint, which was verified by Chaim Pollack, as an authorized signatory, 

and asserted counterclaims against plaintiff Dean Capital and third-party defendants 

Tomohiki Shimura a/k/a Tom Shimura (Shimura), Aryeh Bromberg (Bromberg), GRO 

Holdings LLC (GRO Holdings} and GRO Development Group LLC (GRO Development), 

the other members of Dean Holdings (third-party defendants). Essentially, the third.,party 

complaint alleges that Shimura lacked authority and did not inform any ofDean Holdings' 

members that Dean Capital had purchased the note from W Financial in September 2016 

(see NYSCEF Doc No. 24). 

On February 28, 2022, third-party defendant Shimura and plaintiff Dean Capital 

moved (in rnot. seq. eight) for an order, pursuant to CPLR 3211 (a) (l}, (a) (3) artd (a) (7), 

dismissing Dean Holdings' purported verified answer with counterclaims on tbe ground 

that the three minority members were not authorized to appear on behalf of Dean Holdings 

(see NYSCEF Doc No. 141-148}. On May 11, 2022; the minority shareholders cross­

moved (in mot. seq.10) for leaveto intervene (see NYSCEF Doc No; 194-198). 

By a July 12, 2022 decision and order,, this court granted Shimura and Dean 

Capital's motion to dismiss Dea11 Holdings' answer aild third-party complaint on default. 

In doing so, the court specifically noted that: 

"Motion to di$miss answer and 3,d party complaint is granted 
on default, It appears thatthe answer, counterclaims, etc. were 
subrnitted by . minority shareholders who were without 
authority to do so. 

3 
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·across.,.motitm to intervene is denied as intervention is: sm1ght 
by the same minority shareholders. !ntervention, amendment, 
e_tc. are all too late. Underlying .all is that cross movants still 
la¢k standing'' (NYSCEF DocN.o. 213). 

Proposedlntervenors' Instant Motion 

Meanwhile, on F ebruaty 8; 2022, the proposed intervenors ahd ti1ird-party plaint1ffs; 

Atsushi Nakagawa and Marie Otsuka,. who are '"citizens -of Japan," filed the instant motion 

for an order, pursuant to CPLR 1012, IOB and 1014, granting them le:ave to intervene in 

this commercial foreclosure action (see NYSCEF Doc Nos. 135 and.136 at 1 4). They 

submit an attorney affirmation which recites the bask legal standards for matiq.atoty m1d 

p_ermissive, in_tervention and geiierally asserts that '"the· cm'rent Third;. Party Complaint ·and 

the proposed Interveno_rs' Complaint ainply demonstrate precisely why intervention must 

respectfuily be issuedi' (NYSCEF Doc No. 136 at 125)~ 

The proposed third-party complaint alleges that the proposed intervenors reside in 

Tokyo; _J1:1pan,. and''[p]ursµant to an Operating Agreeinent of june 7, 2018 . ... " ,about two 

weeks prior to the co1nmencement of this foreclosure action~ the proposed intervenors 

became···''member partners of [plaintif:t].DEAN CAPITAL PARTNERS, each possessing a 

2.67% percen,t membership interest respectively" tbr a $100,000.00 inv~stmeiit (see 

NYSCEF Do_c No. 137, proposed third-partY, complaint at,r16 and 20 [emphasis added]) .. 

The proposed third-party coinplaintfurther alleges that ''a recent search was performed and 

it was learned by ·the Plaintiffs for the first time·that defendant Shiinura has mismanaged 

-4 
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the LLCs' properties and funds resulting irt numerous litigations ... ' 1 including this one 

(id. at 127). Essentially,the proposed third-party complaint asserts eleven claims against 

Shiinura regarding their June 2018 minority investment in Dean Capital, including 

fraudulent inducement, breach of the June 2018 Operating . Agreement and breach of 

fiduciary duty based ort the allegations that: 

"[a]t no time did ML Shimura explain or otherwise disclose the 
distressed history of the subject property to plaintiffs, or the 
pertdency of the instant case. · 

"Significantly, Shimura led Nakagawa tobelievethat the [June 
20 1 8 J business venture was to purchase. the Property outright 
in fee simple. It was only recently learned that Shimura did 
not acquire the. Property in fee but, rather, acquired the note 
and the underlying mortgage attached to the Property without 
the plaintiffs' knowledge, consent or understanding of the 
nature ofsuch a transaction" (id. at i1i117-18). 

The proposed third-party complaint alleges that "plaintiffs initiate this action for damages 

due to IV1:r. Shimura fs mishandling and/or fraudulentinducemertt ofplaintiffo into investing 

into the subject property'; and seemingly seeks an irtjurtction preventing Dean Capital and 

Shimura from proceeding with this foreclosure prnceeding (id. at i1132 and 40-42). 

Dean Capital and S/Jimura's Opposition 

Plaintiff Dean Capital aiid third-part:y defendant and Dean Capital's managing 

member, Shimura, submit a memorandum oflaw asserting that "[i]ntervenors seek toharm 

Dea1i Capital and multiply these proceedings to secure unwarranted priority distributions 

frorri Dean Capital as tansom to stop holding this foreclosure hostage'' (NYSCEF Doc No. 

153 at 4). They further argue that: 

5 
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''As members of theLLC lenderDeari Capital, Jntenrenors lack 
standing because they are not party to the subject mortgage 
loan and otherwise have no interest in the title to the subject 
commercialptoperty. Intervenors' eleven proposed causes of 
action concern· unrelated claims internal to Dean Capital with 
nothingwhatsoever to do with the foreclosure'' (id.). 

Shimura also submits an affidavit ih which he attests that the proposed intervenors' 

motion should be denied because they were advised iri June 2018, when they invested in . . 

Dean Capital, that the Property was distressed: 

"In 2017 I put together a proposal to a group of investors -
including Intervenors- to invest as members of Dean Capital 
in realizing value on the mortgage loan secured by the subject 
property 556 Dean Street. 

''Intervenors now c.omplain I failed to disclose 556 Dean Street 
had a distressed history and was mortgaged. That is not tme. 
Before they invested I disclosed to Intervenors that 556 Dean 
Street was mortgaged, that Dean Capital held the mortgage 
loan, 11ot title to the property, that the property was distressed, 
and the plan could· 1ead to three years or more of foreclosure 
litigation. 

''Annexed hereto as Exhibit 1 is a copy ofan Augt1st25, 2017 
email correspondence· I sent to lhtenrenors concerning the 
investment. As an attachment to the email, I provided 
Intervenors with a copy of the subject mortgage note. In the 
cotres pondence, .ain ong other things,. I advised Interven ots that· 
Dean Capital had acquired the note and mortgage for the 
subject property following the collapse of the original 
financing plan due in partto the bankruptcy ofthe sponsor, that 
the mortgage was in default, Dean Capital was headed to 'three 
years of foreclosure litigation,' and that the goal of the 
foreClosure plan was toacquiretitletothe·ptoperty or payment 
of the loan. 

"Apparently, Intervenqrs are frustrated with the negative 
effects of the pandemic on the pace of the foreclosure and the 
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increased expense and Intervenors, tbeir representatives and, 
Jeffrey B_enjmrtin, Esq., their counsel on this motion to 
intervene, have already brought an action artd special 
proceeding against me and Dean Capital with substantially 
identical allegations as proposed here - again underscoring 
their longstanding knowledge of their proposed claims 
(NYSCEF Doc No. 149 at ,i,r 2-6). 

Shimuraidentified an action currently pending in New York County Supreme and another 

pending special proceeding in the same courtin which the proposed intervenors, Nakagawa 

and Otsuka, have asserted many of the same claims against Shimura that appear in the 

proposed third-party complaint (see Otsuka v Shimura, et al., New York County index No, 

159202/20 and Nakagawa; et al. v Shimura et ano., New York County index No. 

155996/21, NYSCEF Doc Nos.). 

Discussion 

CPLR 1012 (a) (3) provides that a patty may intervene as of right "when the action 

involves the disposition or distribution of, or the title or a claim for damages for injury to, 

property and the person may be affected adversely.'' CPLR 1013 provides that a court has 

discretiontopennit a person to intervene ''whenthepetson's claim ot defense and the main 

action have a common question of law or fact" and, in exercising its discretion~ "the court 

shall consider whether the intervention will unduly delay the detennination of the action 

or prejudice the substantial rights of any party." 

The Second Department has held that a property owner's motion for leave to 

intervene in an action to foreclose the property must be made ''[u]pona timely motion 

. , .;; (HSBC BankUSA; National Assoc. v Minogue, 202 AD~d.662 [~022] [ affirming denial 

1 
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of proposed intervenor's motion for leave to intervene in foreclosure action as unti1nely 

since it was "made more than four years after the appellants took title to the property .. .'']; 

see also JP Morgan Chase Bank, NA. v Edelson, 90 AD3d 996, 996-997 [20111). The 

. Second Department has held that a motion for leave to intervene in a foreclosure action 

more than a year after the proposed intervenor took title to the property is untimely 

(Morequity, Inc. v Centennial' Insurance Co., 201 AD3d 929 [2022] [nonpartfs. request 

for leave to intervene "would have been untimely (since) appellant did not make its cross 

motion until well ove,• ayear after taking title"] [emphasis added]; Bank of America 

National Assoc: v New York City Environmental Control Board, 199AD3d 874 [2021] 

[affirming denial of motion for leave to intervene in foreclosure action as untimely where. 

non party did not move for leave to intervene "for more than two years and ten months after 

takingtitie"]; Fulto11 Holding Grp., LLC v Lindo/[, 165 AD3d 1045, 1047 [2018] [same]). 

The Second Department has also held that a motion for leave to intervene in a foreclosure 

action is untimely where '"it was made approximately eight months after the appellant 

acquired notice that the foreclosure action was pending" (Federal National Mortgage 

Assoc. v Sanchez; 172 AD3d rno 5, 1006 [2019]). 

Here; the proposed intervenors have failed to demonstrate that they would he 

adversely affected by the outcome of this commercial foreclosure of the Property, since 

they are minority members of Dean Capital, tht · foreclosing plaintiff, and they already 

asserted an action and a special proceeding against Shimura regarding their minority 

investment in Dean Capital, which ate currently pending in New York County Supreme 

8 
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Court. In any event, the proposed intervenors, who admittedly invested in Deari Capital 

oi1 June 7, 2018, when they executed Dean Capital's OperatingAgreement, inexplicably 

waited until February 8, 2022 (about three years and eight months) before moving for leave 

to intervene in this commercial foreclosure action. Third-party defendant Shimura 

demonstrated, through unconttoverted testimonial and documentary evidence, that he 

advised the proposed intervenors about the subject mortgage and the potential of 

foreclosure litigation more than five years ago in 2017. Consequently, the proposed 

intervenors' motion for leave to intervene in this foreclosure action is denied because the 

ptoposed intervenors failed to demonstrate a basis for intervention, ether by right or 

permission, and their February 2022 motion is untimely. Accordingly; it is 

ORDERED that the proposed intervenors' motion (mot.seq. seven) for leave to 

intervene, in this commercial foreclosure action and to amend'tbe caption is denied in its 

entirety. 

This constitutes the decision and order of the court. 

9 

ENTER . , 

J. S. C. 

HON. LAWRENCE KNfPfil 
ADMINISTRATIVE JUOGE 
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