
Sutherland Commercial Mtge. Trust 2018-SBC7 v
Celia Realty Inc.

2022 NY Slip Op 32810(U)
August 15, 2022

Supreme Court, Kings County
Docket Number: Index No. 516636/21

Judge: Lawrence Knipel
Cases posted with a "30000" identifier, i.e., 2013 NY Slip

Op 30001(U), are republished from various New York
State and local government sources, including the New

York State Unified Court System's eCourts Service.
This opinion is uncorrected and not selected for official

publication.



FILED: KINGS COUNTY CLERK 08/18/2022 05:51 PM INDEX NO. 516636/2021

NYSCEF DOC. NO. 123 RECEIVED NYSCEF: 08/18/2022

1 of 4

PRES'·ENT: 

HON. LA. WRENCE KNlPEL, 
Justice. 

At an IAS Terin, Commercial Part 6 of th~ 
SuprerneCourt ofthe State of New York, 
held_irt and for the County ofKirtg;s, at the 
Cm.uthouse, at 360 A.darns Street, 
Brooklyn, New York, on the. 15th day of 
Augµst, .2022. 

·-------- --· ·---- ·-----------· - ·--------· -- ·--------- ·------- .- ···-· .------X 
SUTHERLAND COMMERCIAL MORTGAGE T.RU_ST 20.18-SBC7, 

""'aga.i11st­

CELIA REAL TY INc., 

Plaintiff, 

N.Ew·YoRK STA TJ;:DEPART.\iiENT ·oF TAxA tION ANo}"rNANCE",. 
NEW YORK CITY DEPARTMENT or FINANCE, 
JOSEPH ALERTE, et al., 

Defendants·. 
------· --- ·-· --------. ---------------· --------------- ·.----------------- .. -)( 

The following e-:filed papers read herein: 

Notice .of.Motion,_ 0tdcr to Show Cause; 
Affirmations (Affidavits),. and Exhibits Annexed ______ _ 

Affinnations (Affidavits) in Opposition and Exhibits Anne:x.ed __ 

DECISION ANDORDER 

I.ndexNo-. 516636/21 

Mot. Seq. No. 2-3 

NYSCEF Doc No.: 

47-61; 80-91; 93 
70-78; 92. 96-102 

In this action to foreclose a mortgage on certain cotnmetcial real property, 

defondants Celia Realty lJ:Ic. and, Joseph Alerte (colle~tively, "defendants';) jointly move, 

pre--answ.er; in Seq. No. 2 fat: (I) an order~ pursuantto CPLR 5_015 {a) (4), vaca,ting ·each 

de:fendant's default and, upon such vacatur~ dismissing the action, .in effoct, pursuant to 

CPLR 3211 (a.) (8),. as against each such defendant; or, in the alternative~ (2) an order 

scheduling .a:. ttavers~rhearh1g. In additfon, defendants jointly move, .likewise pre-answer, 

in Seq; No; J.~. by order to show caus·e, dated.April 21., 2022, for a11-ordcr vacating: -(1) the 

Order Appointing Receiver, dated March 4, 2022~ and (2) the Order Granting Reference, 
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dated March 11,. i022 (colle¢tively, the "receiver_ and referee orders"}. Plaintiff.Sutherland 

Commercial Mortgage Trust 20i 8'"SBC7 ("plaintiff') objects to botlunotions. 

Determination of Defendants; Motion in Se9.No.2 

Defendants' contention that defendalit Joseph Alerte, afso known as Joseph Alerte, 

D.D.S. ("Dr. Alerte"), w~s not sctved-With proct:ss a(his usual.place of~lJode, pursuant to 

CPLR 308 (2), fails to refute the otherwise uncontested fact that a separateJy na.m~d 

defendant Celia Realty Inc. {"Celia") was properly Sctved. 1 Thus, the branch of' 

di=fendants' motion in "Seq. No, _2 which. is for an order, pursuant to CPLR5015 (a) (4); 

vacating Celia··'s: default for lack of personal jurisdiction must b~ denied. 

With respect to Dr. Ale11e, however, he has raised a triable issue of fact (by way of 

his son-' s affidavit, thcJatter's ph.otograph taken one day before the alleged date of service, 

and the latter's, tr:;\vel i(inerary·on the day·ofthe allegcd-.service) as to·-whether he{through 

his son) was served wtth prnce$.~, pursuant to C:PLR J08 (2). Thus, the··remainingbranch 

of defendants' motion in Seq. No. 2 is. granted solely to the extent that, as more fully set 

forth in. the dccretal paragraph below, a ttaverse hearing shall be held to· determine the 

yalidity ·of service o( pr.oGess on Dr. Alerte. 

Contrary to plaintiffs po.Si ti on,_ wherG, as here, Dr. Alert.e's ''only participation in 

the action is the submission ofa motion to vacate a c:lefaultjudgmei1t for lack of personal 

jurisdiction, the defense of lack of persomtljurisd1ction is notwaiv.ed" (US. Barik NA. ,,. 

Cadoo, 197 AD3d 588, 589 [2d Dept20Z1J;.CadlerockJoint Venture, LP. v Kietstedt,_ 

1 Dr. Alerte., a New York State~licensed dentist, is president and chief executive officet of Celia. 
·.2 
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1.19 AD3d 627, 628 [2d Dept 2014 ]). Li_kewise unavailing is plaintiffs. Turthet- contei1tion 

that Dr. Alerte waived "the issue of lack ofpersonaljurisdiction by appearing.in an action, 

either fbr:tnally or infonnally, without raising the defense of lack of personal jurisdiction 

in an answer or pre-answer 1notion to disniissu (Deutsche Bank Natl. Tr, Co. V Nall, 

185 AD3.d 100·6, 1010 [2d Dept 2020]). Dr. Alerte's· 2½-mm-z.t}:i~[ong del~y between his 

notice of appearance filed on December 15, 2021, and the instant pre~answet motion to 

.dismiss filed on March 2, 2022 was not sufficiently extensive (particularly, when viewed 

In the ·context. ·of th¢ intervening ex.piration of the pandemic-relate.d moratoriurn -.on 

January 15, 2022) to constitute a waiver.(cot,ipare· US. Ro/ III Legal Tit. Tr. 2015--1 v John, 

189 AD3d 1645, 1650 [2dDept 2020] [an eight-inonth delay]; JP Morg(m Chase Bank v 

Jacobowitz, 176 AD3d 1 l91, 1193 [2d Dept2019] [a ten~mortth~long delay]). 

Determination.of Defendants'· Motion in Seq. No. "3 

Celia, as a defendant-in-default which failed to timely -answer the complaint or to 

timely make a pre-answer motion to dismiss the complaint~ has waived its principal defense 

oflack of standing (see: e-.g. Nationstar Mtge. LLCv Avella, I 42°AD3d 594, 595 [2d Dept 

2016]). 

With respect to Dt. Alcrte1 however, a different_ conchisi:on follows. The court is 

without power~ -at this stage of litigation, to address Dr. Alerte 's objections to the propriety 

of entry of the rec~iver and referee orders because of his concurrent request (by way ofthe­

aforementioned motion in •Seq. No. 2) to dismiss·the complaint as against-him for lack of 

personal jurisdiction. It is welt-established that "[w]hen a dcfondant seeking to vacate 

a default judgment raises a jurisdictional objection pursuant to CPLR 5 015 (a) (4) and also 

3-
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.seeks a discretionary vacaturputsuant to-.CPLR 5015 (a) (l); a court is required .to I'es._olve 

tb.e jurisdictional question befo.re determining whether it is apprqpriate to gt-ant 

a discretionary vacatur of the default underCPLR. 5015 (a)(lY' (Wells Fargo 13anlc, NA v 

.Besemer,- i31 ADJd l047, 1047 [2dDept 2015] [~mphasis added]}. 

·Conclusion 

Accordingly, it is 

ORDERED that defendants' motion in Seq. No. 2 is grantedsole/yto the extentthat 

the issue- of pcrs_onal service of process -on (and solely ori) defendant Joseph Alerte is 

referred. to. Part 82. for a traverse hearing;. "IJ.d t/u;r_i-•etnainder of their motion is d,mted; and 

it is further 

ORDERED that defendants' motion (by order to show cause) in Seq. No. 3 is 

1granted -solely to the e_xtent that, . following- {and depending_ on the. outcome of) .the 

aforementioned travetse_hearing, defend~nt Jo_seph Alerte may (ifhe be. so advised) renew 

bis (but not Celia's) branch of their motion which is for ,m order vacating the receiver and 

referee oorders a!:i against" him (but not as against Celia); and the remainder oftheirmotton 

is denied 

this constitutes-the decision and order of the Court . 

4 

. HON. LAWRENCE KNtPEL 
ADMINISTRATIVE JUDGE 
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