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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS: CIVIL TERM: COMMERCIAL 8 
~----·---------· --·---·-·-------·--. ---·-·-.. ---"""·-x. 
ZOMONGO.TV USA INC. D/B/A ZOMONGO.TV 
USA, JOCELYNE LISA HUGHES-OSTROWSKI and 
JEREMY GENE. OSTROWSKI, . . . 

Plaintiffs, 

- against -

CAPITAL ADVANCE SERVICES, LLC, 
Defendant, 

------ ----------- --------- - -- - --- - X 

PRESENT : HON . LEON R[JC:HELSMAN 

Decision arid order 

Index No. 512735/2021 . . . 

August 25, 2022 

The defendants have moved pursuant toCPLR .§3211 seeking to 

dismiss the complaint on various grounds. The plaintiffs cross­

move seeking to amend the complaint. The motions have been 

opposed respectively by the parties and arguments held. After 

reviewing all the argu:mehts this court now makes the following 

determination. 

According to the complaint, the defendant Zomongo a 

corporatiori. involved ih the advertising industry entered into two 

merchant cash agreements with the defendant. The firs,t agreement 

was dated February 12, 2018 whereby the def'endant purchased 

$449,700 of pJ.ai.rttif:E' s future .r:eceivables for $300,000. The 

second agroeement was dated April 11, 2018 whereby the defendant 

purchased $861,925 of plaintiff's future receivables for 

$ 5 75, 0 0 0 . The comp la int al le g_e s the de fertdant failed to de liver 

the purchased amounts pursuant to the agreements.and improperly 

withdrew daily amounts in ~xceas of the amounts to which the 

parties agreed. The complaint alleges further improprieties 
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concerning usury, unconscionabili ty and the lack o.f any 

reasonable basis for the daily amounts determined in the 

agreements. The p:toposed amended complaint asserts causes of 

action for breach .of contract, declaratory judgement, violations 

of the Uniform Commercial Code, fraud and urtjtfst enrichment. The 

defendant asserts that essentially the Claims are time barred and 

therefore the complaint or the proposed amended complaint fails 

to state any cause of action. The plaintiffs oppose the 

dismissal and seek to amend the complaint as noted. 

Conclusions of Law 

The first issue that must be addressed is the residence of 

the plaintiffs. The original complaint filed on September 10, 

2021 asserted that Zomongo as well as Jocelyne Lisa 

Hughes-Ostrowski and Jeremy Gerte Ostrowski all resided in Alberta 

Canada (see, First Amended Complaint, <JI'][ 1-3). However, the 

proposed amended complaint now asserts Zomongo is a Delaware 

corporation. Further, the bank statements for .Zomongo for the 

relevant period during May 2018 as we,11 as the confession of 

judgement entered on May 29, 2018 list the address of Zomongo as 

well as the individuals in Peoria, Arizona. Further, the notice 

to judgement debtor executed by the sheriff of New York City also 

lists Zomon:go's address in Arizona. Further, the first agreement 

and the. second agreement both list the plaintiff's "physical 

2 
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ad.dress." in Arizona and ·the ACH Aµ.thorization E'or:m .conce.rn.;i.ng the 

first agreement lists J'o..celyn:e Lis.a H:u.gne,;;-bstrpwsk.:i/ s address. in 

Arizona and the Ac"H Authorization Form concerning the second 

agreeme-r1t 1i•sts J·e.reiny Gene Ostrows~i' s addre.$.S in A.rizonc!, ! 

Thus, all information re1ated to this case indicate the 

plaintiffs reside. in Arizona. There is other info•rination 

s.ubmi tted, .none of which.. relates to this_ case, that indicates the 

plaintiffs reside in Canada. This includes a 2016 Franchise Tax 

Re·port froin Delawar·e, Ms·.~ HU(j.hes-Ostrows:k-i' s driver's. license, 1· 

an answer in a Florida .lawsuit dated Augµst 8, 2018. a C;;3.n.adian 

bankruptcy record search 9nd a W'--9 !fax d,ocume:ht dated December 

·:t9, 2016. The documents from. "2016 have li ttl.e. value• sinc·e the. 

agreerrterits in this case were executed in 2018, Eve.n the 

documents that do indica.te a Canadian address are riot related to 

·this ca.se at a:11. Thuf;!·,. while. the exact residence of the 

plaintiff's rnight require fur.ther discovery or the plaintiff's 

might permiss·-ibly· maint,.a·±n two. re$ic;l.ence.s, also the subject of 

.di:<clcovery, at this juncture the court will consider the 

plaintiff's residents of Arizqna. 

C.once.Itn.irig tJ:ie. pla;intiff' s mbt.i"on se.eking to am~:md the 

complaint., it is well settled that pursuant to CPLR §215 ( 6) usury 

carries a ·one year ·&tatut.e• of limitations. .There· really is no 

1 Jtshmild be noted that Jeremy Gene Ostrowski~s driver's licens.e lists ari. Arizona 

address. 

3 
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disputer th·e contracts were ·e:xec_uted on February 12, 2018 and 

April 11, 2018 and the complaint was filed more tha_n a year afte,t 

those dates. Th·e. plaintiffs argue that in the context of a 

motion to vacate a default any statute o·f limitations argument· 

does not apply. In NRO Boston LLC v. CapCall LLC, 2020 N.Y. 

~isc. LEXIS 4064 [Supreme Court Westchester County 2020] the 

court dismissed a cause of action for usury where the law$uit was 

filed more th.an one year after. the contract was executed. The 

court specificall~ r~jected the argum~nt raised hare that 

preventing_ the enforc:ement of t_he judgement _has nothing to do 

With usury. In this -Ga:$;e, the .third cause of action is on.e for 

usury. Sin.ce· the ev1?nt.s which give rise to that ca.use of i3-ction 

are barred it cannot _proceed. To the- ex.tent MC:Nider Marine LLC 

v. Ye l l-ows tone C-api ta 1, 2019 N-. Y . Mi s.c-. L_EXI S 616 5 [ sup rerne Court 

.Er.i~. County 2;0·19] or .. NRO Bo·ston LLC v-. Yellowstone Cap-ital LLC, 

7 4 Mis.c3d 2 67, 14 7 NYS3.d 37-5 [ Sup·r,eme Co,u-rt Rockland Co.unty Z021] 

reached coritra.ry _con.clu.sion-s the court_ declines to follow those 

port,.ions o·f those. decisions. Moreover, the plai.ntifr is not 

.moving to- vac_ate: ·ci jlJ:dgement p:u.tsuarit to CPLR §:5015· _(a) which 

allows a party to move within a: re.asonabl..e tii:ne- .(Long Island 

Capital Manag:einent co:rp .• v. Silver Sands Motel Inc.;_ "1·67 ·NYS3d 

85-7, -~n NYS3d i3D [2d ·.eept., :2018]) . Rather~ the _plaintiff ·has 

filed a lawsuit and s.eeks to v-ac-ate ·the judgement as .. a cause· of 

action, one·· really bas.ed t1pon usury.. R:elianc·e upon ·CPLR §202 

4 
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reveals that Arizona has·based i-l:-s statute of limitations upon 

the State of T·exas a·nct t.hus those statutes g'overn (Vari Cleef v. 

Aero'flex Corp.; 657 F2ct· 10 9·4 [ 9 th Cir. i 98"1 J ) • Thus, pursuant to 

the Financ.e Code of Texas, §305.006(a) (2) the statute of 

limitations for a usury claim is four years. Therefore, this 

claim is ti:tne.ly. 

Cqnsidering the request to amend the complaint, a request to 

amend a pleading shall be fre~ly g;i.ven unles.s the proposed 

amendmei\t would unfairly prejudice or surprise the opposing 

party, or is palr,iahly insuffic.i.ent or patently devoid of merit 

{Adduci v. 18.29 Park .Place LLC., 17 6 AD3c1 ~5$ ,. 107 NYS3d 69.0 [2d 

Dept., 20i~J). The p.ecision whether to grant such leave is 

wi th·in the· court's S·O:und di$cr:etion and s_µc:h det.errriinatio:h Will 

not li·g.htl.y be set as.id!::! (Ravriikar v. Skyline Credit-Ride Inc .• , 

79 AD3tj 1118, 913 NYS2~ 339 [2d Dept.l 2010]}. 

Addressing the .merits of ·the usury cJ,.aim, it is well ·settled 

that a. :cor.por:ation is prohibited from ass.ert.;i.ng_· .an :affirmative 

usury claim and that t'here is. "no ·count$.rva{li..n,g case l.aw· 

sugg.esting that they can. se.ek p:ffirtnatiye relief' under the· New 

Yor:k usury- statute" (•Ha-ymourit Urgent Care PC v. GoFi..md Advance· 

LLC; 2.022 WL 2297768 [S.D.N .• Y .. 202"2})·.~ Therefor.e, the mot-ion 

s•eekirtg to '.d.isrn-iss the third claim of the ·proposed amended 

complaint is granted and the motion. seeking to amend to asse.;rt 

this claim is de-nie.d. 

.5. 
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c·onsidering the remaining causes- of action, t,he first ca·use 

Qf action :of the proposed amended com:p·laint .adequately pleads 

breach -of ·contract. While,. bf course, the allegatidns will be 

subject to discov.ery, at this juncture the clai_m of· a breach of 

contract are properly asserted and the motion seeking to amend to 

assert this cause of aCtion is granted. 

T_he ~eccin.d cause of action seeks to vacate the judgement by 

confes.sion, It is true tha_t generally, "a judgment which is paid 

and satisfied. of record ceases to have any exis.tenc.e s.:l,nce a 

def.endantr by paying the. amollnt due, _extinguishes the jud_gmt3nt 

.and th.e 9blig_ati9n ~hereunc;i~r" (se:e, Platinum Funding Corp., v. 

BlueO.ceari Lines Inc.·._, 249 AD2-d 19; 671 NYS2d 221 [Pt Dept_.., 

1998]} .. However~ where. a levy is impos:ed without paymE:rit then. a 

cla.:irn pur:;man1: to CP·LR §5015 {d.) is proper {Val tech Research Inc .•. 

v .• Meridian Ab·stract Corp., 23 Misc3d 531., S:72 NYS2d 2_T4 [C:ivil 

:.Court ·of the City· of Ne:nv· York 2_00·.9], :™, also, Barretta Realty 

Skyline. Div. Of Real Property T·echli.ologi·e-s LLC v. Surtri.se tand 

Services Corp., 4.4 Misc3d 1-42 (A) , 997 NYS2d 9_7 .[Supreme Court 

·.Appellate T.er_m_ 20"141') . In any event, in .an orde·r :dated Ma-y 4, 

2 O 2:2 iri · Capi ta·1 · Advari.ce- s e rvi ce.s · LLC v. Z omongo . Tv USA Inc._ ; 

Index Number 1229/20"1$, ;2022 WL 1441154- [:Supreme· Court Kings 

County 2·022] the co·urt h~ld that the Capital Advance .$ervic_es 

,,:shall provide restitution of all. £und:=;i_ remov.ed from .the barik 

ac-cou'nts. ··ma-inta1ned by the: defendants at BMO Harris B.ank under 

6. 
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the execution and levy served on or about May 29f 2018, within 

thirty (30) days of the filing of this decision with notice of 

entry of the order" (id). Therefore; the Cause of action sought 

here has already been decided. Consequently, the motion seeking 

to dismiss the second cause of action of the proposed amended 

complaint is granted artd the motion seeking to amend the 

complaint to assert this claim is denied. 

The fourth cause of action adequately pleads a cause of 

action for a violation of the Uniform Commercial Code and the 

motion seeking to amend the complaint to add this cause o.f a.ction 

is granted. 

The fifth cause of action is for fraud. It is well settled 

that to succeed upon a claim .of fraud it must be demonstrated 

there was a material misrepresentation of fact, made with 

knowledge of the falsity, the intent to induce reliance, reliance 

upon the misrepresentation and damages {Cruciata v. O'Dbnnell & 

Mclaughlin, Esqs i149 AD3d 1034, 53 NYS3d 328 [.2d Dept., 2017]) . 

The proposed amended complaint does not assert: the defendants 

made.any false representations which induced any reliance. 

Rather, the allegation states that the defendant Davis made false 

statements in order to obtain a judgement against the plaintiffs. 

The proposed amended complaint alleges a cause of action based 

upon violations of perjury pursuant to Penal Law §210. However, 

that is a crime and does not give rise to a civil cause of action 

7 
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(Orrego v. Knipfing, 56 4 F.Supp3d 273 [E.D.N.Y. 202 1 ]) . 

There for e , t he motion seeking t o amend the complaint to add this 

cause of action is denied. 

The sixth cause of action of the proposed amended compla int 

a l leges unjust enrichment , q uantum meruit and to modify the 

judgement against counsel that obtained the judgement . I t is 

we ll settled that a cla i m of unjust enrichment is not a vailable 

when it duplicates or replaces a conventiona l contract or tort 

claim (see, Corsello v. Verizon New York Inc., 18 NY3d 777, 944 

NYS2d 732 (20 12]). As the court noted " unjust enrichment is not 

a catchall cause of action to be used when others fa il " (id). 

Since there is a viable claim for breach of contract the unjust 

enrichment claim is d up licat ive . Therefore , t he mot ion seeking 

to amend the complaint to add this cause of action is den ied. 

So ordered . 

DATED: August 25, 2022 
Brooklyn N.Y . 

ENTER: 

Hon. 
JSC 

8 

Leon ~ n 
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