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SUPREME COQRT OF THE STATE OF NEW YORK 
COUNTY OF KINGS : CIVIL TERM: COMMERCIAL 8 
- -- -' - - - - - - - - - - - - - .. - .. - -·-·- -·- ---·- -·- -- ··- ----·- -J{: 

HI BAR CAPITAL LLC D/B/A KINGDOM KAPITAL, 
Plaintiff, Decision and order 

- against - Index No. 533245/2021 

PARKWAY DENTAL SERVICES, LLC, 
and CHRISTOPHER COOLEY, 

Defendants, August 25, 2022 
-~------~--~-----~--~----------~----------~ 
PRESENT: HON. LEON RUCHELSMA.N 

The defendants have moved seeking to reargue a decision arid 

order dated March 25, 2022. The plaintiff opposes the motion. 

Papers were submitted by the parties and arguments held. After 

reviewing all the arguments this court now makes the following 

determination. 

As recorded in a prior order, on October 20, 2021 the 

plaintiff a merchant cash advance funding provider entered into a 

contract with defendants located in Florida. Pursuant to the 

agreement the plaintiff purchased $472;500 of defendant's future 

receivable for $350,000, The parties further agreed that the 

plaintiff would be able to obtain a daily amount of $4,725 until 

the amount of $472,500 w;1s fully paid. Moreover, the defendants 

ex.ecuted a guaranty and a seCllri ty agreement. The defendants 

stopped remittances in Decembe.r 2021 and still o.wed $292,950. An 

action was commenced on De.i:;:ember 29, 2021 which the ci.ef.endants 

did riot answer. The plaintiff then obtained a default judgemept, 

which was entered on Febrµary 4, 2022. The court dehie.d the 
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defendants motion seeking to vacate the default on the grounds 

there was. no s.ervice of process and on the grounds the agreement 

was really a usurious loan. The de.f.e.ridants now move seeking to 

rearg.ue that determination. 

Coriclusiorts of Law 

A motion to reargue must be based upon the fact the court 

overlobkeq or misapprehended fact or law or for some other reason 

mistakenly arrived at in its earlier decision (Deutsche Bank 

National Trust Co., v. Russo, 170 AD3d 952, 96 NYS2d 617 [Zd 

Dept., 2Dl9]). 

As recorded in the prior order and rece·ntly reiterated in 

Prindipis Capital LLC v. I Do. Inc., 201 A.D3d 752, 160 NYS3d 325 

[2d Dept., 2022] "the court must examine whether the plaintiff is 

absolutely entitled to repayment under all Circumstances. Unless 

a principal sum advanced is repayable. absolutely, the transaction 
. . . 

is not a loan. Usually, courts weigh three factors when 

determining whetrier. repayment is absolute or c.ontiri.g.ent: ( 1) 

whether there is a reconciliation provision in the agreement; (2) 

whether the agreement has a finite term; and (3) whetll~r there is 

any recoqrse should the merchant declare bankruptcy" (id). 

Preliminarily, the recent Court of Appeals decision in Adar 

Bays. LLC v. Genesys ID Inc., 37 NY3d 320, 157 NYSJd R00 [:2021] 

did not fundamentally alter the analysis whether usurious loans 

2 
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e·}{:ist in the mer.chant cash a __ dvance context. ln that case. ·the 

plaintiff Ad,q.r B~ys loan~d m_qney t:,.o Gene;iys a.nd had_ the option of 

seeking Genesys stock instead of a return of the amo·unt loa:ned 

plus interest. The court conside.red. whether "a. conv,ersio_n option 

that pE?.rmits a l~nder to convert outstal'.lding balance to shares of 

s-tock at a fixed discoun:t should be tre·ated a·-$ in:te.r.est for 

putpos·es of a; usµry determ:in•ation" -and concluded that "in 

assessing whether the interest on a given loan ha:s exceeded the 

s.tatu.to.:i:y u:;;,ury .cap, the val_ue .of the floating-,.price convertible 

option!3 sho1,1ld b.~- included in the determinati.on of interest" 

(id). The c.ourt explained that u;5ury only applied, to loans and 

tbat ·e-.quity purcha•!3eB .. a.no joint ventures are not lo-ans and hence 

not subject to usury. The court ern:phasized a number of factors 

to dis .. cern wheth_e-r a particular transaction is .a 16-an. ·for 

exampl·e, the, co:urt noted that ''pc3.:r:ties who are not directly 
. . 

expo9ed to market ris~ in the value of the underlying assets are 

.like1y to be· le riders, .n=ot investors. M.oreove.r ,. the court 

9tres.sed that "context, such as w.hether .a party ap:i;:,li.ed ~o the: 

other for a loan ,or had .oµts.tandj,ng, separate transactions, h'elps 

t.o oi$t;i.nguii;;h bety,1eeil intent to ·borrow -arid intent to en.gage in: .a 

joint transaction .or exchange money for s.ome other reason 1' (id). 

Those ob'servations, however, did not estab],ish any ne\,; criteria 

whe.n. evaluating· usury in the mer--t::hant cash- advance cont.ext. 

Indeed, the court ac:knowledged that evading usury laws is hothirig 
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new and. loans;- hav~ been_. 'disgµ1.sed a·~ a ''s_ale o.f chos:es iri action·" 

exempted from the law (.id} and that legislative changes were ma.de 

"irt re·sponse to the 'vacuum' in the .law that failed ·to deiter the 

-usurio:us exploitati,.on qf corpo-rati.ons by crim;i...n;al s·y'n,dicates" and 

1'ended the practj.ce by limiting the corporate exception" (id}. 

·The court corit:1uded- that "if i:nisus·e.d, the: floating'-price 

rn:m,iertible .option may c·onstitute .another form of us.u-ry cloaked 

:Ln nov.el form'' (id). Noticeably absent from the litany 6-f usury­

e.vaoi•ng activity .is the merchant ca-sh advance .agreement. The 

court' -s omission of. this prevalent.. and pervasive bu_si.ness model 

and its reliance instead upon centuries old pr,3.ctices addr"essed 

in Qilac"keribos v. sayer-:,· .62 NY 344; 17 Sickels 344 fT875] and 

Meaker v. Fiero, 145 NY 165, 100 Sickels 165 [1.895] only confirms 

the status qµo when analyzing _m:ercha·nt ca:sh ag.reetnerits. The 

qrnissi;on 1s. all the mor.e curioU.s since Adar Ba.Vs {supra) was 

a.uthored by Judge Wilsbrt who dissented in. Plymouth Venture 

.e.a·rtners II LP v .. GTR Source LLC, 3·7 NY3_d 591., 163 NYS3d "467 

[2021] where he raised .concerns tha:t me:i:::chartt c_ash advanc:e 

agreements may be cons_idered "high-interest loans that might 

t.rigge..t usuJ:-y concerns" (id. at Fo.otnote_ 2), ·T"hµs, t_his court 

will only examine the three criteria noted, as well as> precedent 

in :this re.gard, to determine whether the a:gr·eerrient was i.n f·a.ct a 

usurious .loan~ 

The defendants. argue that eveh though the agreement 
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.qorita,.ined a- reconciliation p.r;-ovi$ion such- provision is a sham :for 

four re.a.sons. Fi,r-st, the p:rovisio.n doe$ contain a. ,definite te.rm, 

second, that the daily". payment is not a good fa:i th estimate of· 

teceivable-s,. third~ that the·. :Provision in pra_ctical.ly imp·ossib _ _l:e 

to secµre and lastly, that the agreement provides for recourse in 

bankruptcy. 'i'he·se arguments ,_are also ihclude"d withi·n th·e 

propo_s:ed answer and co.untert1aims "filed . 

. First, the agreement itself stat.es that the merchant ''is 

n.0,t borrowing mqney fro_m KDK, therE::";fo.re tqere i;:; ho interest rate 

or pay_rnent schedµl.e and no time pe.riod .during which the _Purcha.se.d 

Amount rri.ust be collected by KDK" (see, Revenue Purchase 

._1~:greemen t, page ·1 [ NY$CE F Doc • # 2..1 ™•· also, Pi rs Ca.pit a 1 LLC. ·v. 

D & M Fire Truck~ .Tire & Trailer Repair Inc., 69 Misc3d 4_57, ~29 

NYS3d 734 [Supreme Court New York ·.¢ouµty. 2020]). 'Furthe-,r, the­

agreement .a.l~o sta.tes that \';merchant goirig bankrupt .o:t 9oi-hg o.ut 

of business_, or experiencing a slowdown in business, or a delay 

in cdllecti-ri"g its rece·ivabl.es-, in. and o.f itse1f; does not 

c_onstit.ute a bre-ach of this A~reement ( id) . The mere fl3,Qt th(;, 

guaranty states that if the plaintiff bas: to return ·any amount 

paid. to the plaintiff b_ecause a g_µaranto:r' has decla_red. ba.n,krupt_cy 

then th~ guarc:1.htor' s obligations include that amount does .not 

tneari the _plaintiff ha:s recourse in the event cif a bankrtrptcy .. 

'I'heJ:?e is only one case that he.ld a m.e:rchant. agreement was 

really a loan, based in part, on the fact the daily pa_yrrieht rate 
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·did. not represent: a good faith estimate of receivables ($ee, 

Davis v .. Richmond Capital Group LLC, 194 AD3d 51"6, 150 ·NYS3d 2· 

[l"t Dept., 2021]). In Davis, the court e·xplained a merchci.nt 

agreement was really a loan for five distinct· reasons. First, 

the _reconcili!=ltion ptovision was discretionary, second, the 

funder refused to permit recohciiiation, third, ''the selection of 

daily payment rates that did not appear to represent a good faith 

estimate o.f. receivables:" (iq.), fourth, the agre.eiuerit made 

rej ectj.on of automat_ed d_ebits on two or three. occasions an 

imptope.r event of de,fault, and lastly, the agreem$p.t authori.ze_d 

col.Lection on a persona,i_ guaranty i.ri the event of bankruptcy. 

Tlrn·s., b-ased upon that decision the- .defendants argue. the_ 

reconciliation prevision in this c,3.s.e is a 9harn beccl.use there is 

no good faith ba_sis ttie dai.1-y -amoun.t taken each day is a good 

f ai t,h es ti.mate 0 f re ce iv ables . In truth, the-re is .no :w_a y of 

knowing whE!ther such. daily amount repr_esents _a good_ ;faith 

·estimate o-f re.ceivables .i;3.nd for, thcl.t very reason the me-rt:hant .may 

re,c;onc;:ile if the amo·u:nt takeri is too .h.igh. T_o l::.>.e s-ure·.,. such 

estimate must. _.be based upon tn.e :merchant·' s l::.-e-presentatiohs 

of daily re.ve.riue ~- Ariy changes in revenue Gan surely trigger the 

re __ conciliation as noted. More-over,. it. is unlikely. the- .court in 

Davis sought to· -create a ·-new basis to challeng.e the 

reasonabl-ern:e·ss of a mercha.nt cas:h a:greement;.; standing alone, on 

the grounds the. ·amount tak(:!n is not .correlative to. r-evenue. .1\:;;, 
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noted, that was one re.3.son among five, rendering the agreement 

problematic in totality (see, Haymourit Urgent Care P.C., v. 

G6Fi.rnd Advance LLC, 2022 WL 2297768 f $. D. N. Y. 2022] ) . Thus, this 

contention, in isolation, is really another way of arguing the 

funder did not permit, or the agreement did not allow, 

reconciliation. In this case the agreement states that the daily 

rernittence "is a good faith estimate of KDK 1 s share of the future 

revenue stream" (see, Revenue Purchase Agreement, Page 1) and any 

reconciliations sought are delineated in section 1. 4. That 

section states that the "Merchant may give notice to KDK to 

request a decrease in the Remittance; should they experience a 

decrease in its Future Receipts" (id). Further, all such 

requests ''must include copies of all of Merchant's bank account 

statements, credit card processing statements, and accounts 

receivable report outstanding from the date of this Agreement 

through and including the date the request is made" (id). 

Further, "the Remittance shall be modified to more closely 

reflect the Merchant's actua:l receipts by multiplying the 

Mercha,nt's actual receipts by the Purchased Percentage divided by 

the number of business days in the previous (2) calendar weeks'' 
. . . 

(id). Thus, the funder has a contractual obligation to reconcile 

and adjust the ciaily remittence accordingly. This provision is 

not discretionary at all. Moreover, the plaintiff' ·s alleged 

refusal to reconcile does not mean the recohciliation provi$ion 

7 
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is illusory, iather, those allegations can raise claims for 

breach of contract (see, OriginClear Inc., v. GTR Source LLC, 

2021 WL 5907878 [W.D.N.Y. 2021]). Nor is the reconciliation 

provision discretionary because the finder has the right to ask 

for the production o:f specific documentation. As noted, assuming 

all conditions precedent are satisfied the .funder maintains a 

contractual obligation to reconcile. 

Next, the.defendants argue the reconciliation provision is 

functionally impossible to implement rendering it illusor:y. The 

defendants assert that the agreement provides the functe.r "five 

days after the end of the calendar month to review reconciliation 

requests, but only two misse.d ACH payments will constitute ah 

event of default. Read in conjunction with the default 

provisions, reconciliation is functionally inacces_sible under 

this contract by its language c:i.lone" (see, Memorandum in support, 

Page 14 [NYSCEF Doc. #50] ) . Tn Repl·y, the defendants sirnilarly 

argue that according to the agreement, "a reconciliation may only 

occur if there has been rio breach. The reconciliation process 

takes at le.ast two business days, a.nd during that period, the 

merchant cannot place a stop payment on its bank accounts. Thus, 

if the merchant's receipts are insufficient to make the daily 

payment while seeking a reconcili.ati.on., a c:lefaul t will occur 

before the right to reconciliation occurs. To pe s.ure, 

the agreement expressly provides: "NS-F F,e.e Standard,: $50 .QO 

8 
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(each) up to TWO TIMES ONLY be·fore a def·,;3.ult is dec1ared" (see"-, 

"Memorandum in Rep1y, Page 6 [NYSCE:f Doc. #121). Firs:t, the above 

arguments blame the funder "for taking: two days to reviei"w the 

re9or1eiliation request where, perhaps, the merchant waited tpo 

long seeking the request in the first place. Thus, the. merchant 

cannqt mak_e a reconciliation request and expect an immediate 

resp.qnse. The in~bil.ity to provide a response the same day does 

not mean the recbncilia:tion provision is func::tiqna1ly inoperable. 

Rather, the merchant, like all merchants; mu:S:t bear the 

respons·ibility for mak;ihg a timely reconciliation: request gauging 

;the tra,-jectory of its daily revenue. Th~ fac_t .the _recotu;;iliation 

cannot be .approved .:i,mmed_iately i:1-DQ. the roerchant must still permi.t 

.cl.a.i.ly .remittapces whi;Le the .rec·onc.iliation re.quest is :b_ein:g 

reviewed does not render the re.conciliation.p.rovisioo illusory at 

ail-. 

Th1-1s, th~. specific provj.$ions challenged do not :Oy 

themselves ra-ise ·any issues cottcerning the agre.eme:p.;t. However, 

there: ar:e othe.r arguments p..resented which raise· ·s:igriif.i.c<:in"t 

def·e·ns.es whet.her the agreement in this ca·se is really ;;i. hi.gh-
. . . 

interest loan. Recently·, F_ede.ral cou;rts ·-have engag·ed in .a more 

thorough and exacting s.c·rutiny of merchant cash adv,ance 

agreements, locrking at the agreement,s i:r:-t a. holistic -and 

compreh~nsi ye rnanrie.r and the c6rrC1Usibn's they- hav·e rea9h.ed :are 

compelling. ThU·s, in Haymount Urgent Care P. C. , v. ·GoFund 

g: 
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Advance LLC, supra) the court explained that where art agreement 

contains a Clause that a default exists if the bank withdrawing 

the funds rejects an automated debit without the merchant 

provided prior notice then such a,greement is more akin to a high 

interest loan. Likewise, in Lateral Recovery LLC v. Queen 

Funding LLC, 2022 WL 2829913 [S.O.N.Y. 2022J the court rioted that 

failing to notify the funder of an impending rejection or two 

rejected attempts to withdraw the daily amount really means there 

is no risk to the funder. Again, in Fleetwood Services LLC v. 

Ram Capital Funding LLC, 2022 WL 1997207 [S.D.N.Y. 2022], 

Fleetwood received money from Ram and Richmond Capital. The 

court explained the "real character'' of the reconciliation 

pr.ovisions: in that case demonstrated they were loans. The Court 

observed that "the lender 'Hi absolutely entitled to repayment 

[by Fleetwood] under all circumstances,' ... and it is the 

borrower-and not the lender---who bears the risk of the account 

debtor's: nonpayment. On the most elementary level, the Agreement 

places the obligation on Fleetwood and npt bn any account debtor 

to repay Richmond and sets that sum not as a percentage bf the 

roeceipts from account debtors but as an absolute figure of "the 

specific daily amount" of $1,399 "each business day_, 0 regardless 

Qf whether any accounts receivable are collectible or not ... Thus, 

Fleetwood, hot the account debtors, assumes responsibility 'for 

-ensuring that the specified percentage to be debited . . . remains 

10 
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in the Account' ... The Designated Account is to be the 'only one 

depositing bank account' .. ;And if Fleetwood fails in its 

obligation to ensure that the 'Specified percentage to be debited 

remains in the account,' then Richmond is ehtitled to remedies 

against Fleetwood cJ.nd not against the account debtors. Among 

other things, if the Designated Account does not have sufficient 

funds to cover the withdrawals of the daily amount more than four 

times, a default is declared ... the full uncollected Purchased 

Amount becoming immediately due and payable, and Richmond has the 

right to pursue all remedies provided for in the Agreement 

against Fleetwood and the guarantors" ( id) . The court f.urther 

noteclthat the purported agreement concerning accounts receivable 

was rriere "window dressing" and did not have any of the 

"characteristics of the sale of receivables in terms of the 

transfer of risk and rewards; The Fleetwood Agreement provides 

tha,t Fleetwood "sells, assigns and transfers'' not just its 

accounts receivable but 'all of [its] future accounts, contract 

ri9hts and other entitlements arising f.rom or relating to the 

payment of monies from Merchants; customers and/or third party 

payors ... for the payments due to Merchant as a result of 

Merchant's sale of goods or servic:es' until the total 'Purchased 

Amount' is repaid ... That language is so brbad as to be 

essentially vacuous. It captures not just future accounts :from 

Fleetwood's customers but gives Richmond the right to all 

11 
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Fleetwood revenues up to the full uncollected Purchased Amount. 

It covers all contract rights ahd other entitlements as long as 

those: entitlements relate to the payment of monies from ariy 

third-party payors related to the: sale of goods: or services. 

Tellingly, Defendants do not identify any revenue that Fleetwood, 

or any operating business, could receive that would not somehow 

be captured by this broad languagei and it is difficult to 

imagine what revenue would not fall within it'' (id) . 

The agreement in this case states that an event of default 

will exist if "the Merchant fails to give KDK 24 hours advance 

notice that there will be insufficient funds in the account such 

that the ACH of the Remittance amount will not be: honored by 

Merchant's bank" (~, Revenue Purchase Agreement, <JI 3.1(d)). 

Further, the security agreement provides the funder with a 

security interest in "all of Merchant's assets of any kind 

whatsoever, arid such assets shall then become Secured Assets. 

The-se security interests and liens will secure all of KDK's 

entitlements under this Agreement and any other agreements now 

existing or later entered into between Merchant, KDK or an 

affiliate of KOK is authorized to file any and all notices or 

filings it deems necessary or appropriate to enforce it,s 

enti tlernen:i:s hexeunder'' (s.ee., See.uri ty Agreement and Guaranty of 

Performance, Page 1). Lastly, the agreement only permits the 

merchant. two instances of insufficient funds l:iefore declaring .a 

12. 
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t-uil de:f ault -{see., AppE;?ndix A-The Fee st;rµttur.e .. , C) __ •. While that 

.eventuality i.s not list.~d as a_ def.cJ,.ult among the Events of 

Default. found in Section 3 of the Agreement, it is nevertheless 

f·ound in the ·appendix and then:! is no rei;i-SO:P t.o beii.eve such 

provision wou_ld not enforced by the f urrde-r. "Thus, under the 

Ag·reemerit; there -are virtually no circu:mstaric.es·· whe:i;_e, lf the 

a·ccourtts re-ceivab:le- would not be sufficient to pay th,e Purchased. 

.Amounts, Richmond would not be abso],utely entitled to repayment 

Q;f tha.t amount by Fleetwood" (-Fleetwood, Supra_) • 

In thi-s case, there are: surely questions raised, whet;:her tbe 

ag.reement comports with the requirements necessary to be 

.copsidered 'P- genuJne c·,:fsh adva:nce agreement. 

Lastly, Section 4. 3 of th.e Agreement states that "all 

.Ii..otice·$, requests, consents, demands and other .commtinicatiohs 

·hereuntjer shall be delivered by certified mail,- return r_eceipt 

requested, to the respective parties to this Agreement at the 

addresses set forth in. this .,Ag_reemem.t ... N.otice_s to Merchant shall 

be~ome effective three .days after :mailing'i ( id) . Sec:tiqn 4_. S 

states that ''Mercti.ant and Guarantor (s) hereby agree that the 

:mailing. of .any Summons. and C-orttplaint in .any proceed_i.ng commenced 

by KDK by certified or registered mail, return receipt requested 

to ·the Mailing· Address lis·ted 6n ·this Agree·men.t, -or vi.a: email to 

the· Email Addres·s listed on this- Ag.J;:eernent.,. qr any. ctn.er process 

required by any such court, will constitute valid and l.awful 

13 
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service of process against them without the neces sity fo r service 

by any other means provided by statute or rule of court" (id). 

The defendants argue t hat a lthough the j udgement was filed 

th irty days a f ter three days of the mailing of the summons and 

complaint it was filed before the defendant s actually received 

the summons and complaint r endering the judgement inva lid . 

Therefo re, there are surely questions raised whether the 

defendants were timely served with the summons and complaint . 

Consequently , focus ing upon the guidance o f the above noted 

decis ions, the motion seeking rea r gument is granted and upon 

rea rgument t he motion seeking to vacate the default is granted. 

So ordered. 

ENTER: 

DATED : August 25, 2022 
Brooklyn N.Y. Hon. Leon Ruchelsman 

JSC 
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