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255 ADC REALTY CORP., : 1 R i
Plaintiff ~ Index No. 651440/2019
- against .- - ; ;i- 12”f' , DECISION AND ORDER
POPULAR JEWELRY CORP;lé/k/éléCéﬁLAR;
JEWELRY INC., S
*Défendantv ;;”
O S T "

LUCY BILLINGS, J.S.C.:

I. BACKGROUND

N Defendant éntered aHWﬁi££éﬁ sugleaée, dated October 1, 2010,
for use of plaintifffs prémiéés aﬁ 255B'Canal Street, Néw York
County, until September_30}_2018:f:The sublease required
defendant’s work on £ﬁe p£émisé$ t§j“comply with all laws,
orders, rules and regulaﬁioﬂghéf'éllfgbvernment authorities

P

having jurisdiction of the;P;eﬁiSes,” Aff. of Konstantinos G.

Baltzis in Opp’n Ex. B § 44(¢)(a); AOn.January 15, 2011, the New
York City Department of quldiQQS»(DOB) issued a Notice of

Violation to plaintiff, aftéf'défendant’installed signs on the

building’s facade without'é DbB berhit¥ Plaintiff cured the
violation March 1,'2011[:;ndﬁ§éia';ﬂ$4fooo}00 fine March 18,
o1t ST L :

Over seveh years laﬁér,:bécémbér 21, 2018, plaintiff mailed

a demand letter to défendéhfmfbf‘béSﬁs.incurred from the DOB
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violation Plaintiff commenced thlS action March 11, 2019, to.
recover damages for defendant s alleged breach of the sublease,

indemnification, and attorneYs"fees.

II. DEFENDANT’S MOTION,To blSMlSS}THE.VERIFIED COMPLAINT

Defendant moves to:diéﬁiééﬁﬁhe?verified complaint because
plaintiff did not commenceltnla_actlon'wlthin six years of
defendant’s alleged breachfof?thefsubleaee;v C.P.L.R. §§ 213(2),
3211 (a) (5). S |

A. - Extending the Statute of TLimitations to the End of the
Sublease ' S

‘Plaintiff contends thatrdefendant breached the eublease when
DOB issued thebNotice of Violation”January 15, 2011, but asks’
that the statute of llmltatlons be extended to September 30,
2018, because defendant falled to surrender the premises pursuant

to the sublease. Section Zlﬁof*the sublease provides:

Upon the explratlon or other termination of the term of
this lease, Teénant- shall qult and’ surrender to Owner the
demised premises, “broom clean,” 1n ‘good order and

{ condition, ordinary. wear' excepted ‘and Tenant shall remove

| all its property.. Tenant S obllgatlon to observe or perform
this covenant shall surv1ve the explratlon or other

| termination of thls lease

|

Baltzis Aff. in Opp’nﬂEx B § 21 7 Yet*the verified complaint
contains no allegatlons regardlng a v1olatlon of this section of
) the sublease. Plalntlff’s breach of contract claim, even

liberally construed, plarnlyd'rLSes_from defendant’s alleged

noncompliance with DOB’s‘CQdeﬁrequirements, not from defendant’s
failure to surrender the preﬁiSesﬁ““broochlean,’ in good order
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“and condition.” Id. Thus plalntlff may not rely on thls

sublease section to sustain plalnt;ff’s breach of contract claim.
Moreover, plalntlff acknowledges that defendant renewed the

sublease June 27, 2018, dlrectly w1th the overlandlord Whlch

§ terminated plaintiff’s-lnterest,rn the:premlses. Thus defendant
owed no obligation to»snrfenéérlthe‘preﬁlses to plaintiff by

l | September 30, 2018, and,'as?olaintiff acknowledges, did not in
fact surrender so as to_triééervan,obligation to leave the
premises “‘brooméclean,’Tinféoodaoroer and condition.” ’;g;

B. Continuing Wrongs &

Plaintiff also contends that the continuing wrongs doctrine
tolled the statutes of~limitation‘until defendant’s last breach

occurred, but the verlfled complalnt lacks any allegatlon that

defendant breached a recurrlng duty “' Henry v. Bank of Am., 147
A.D.3d 599, 602 (1lst Dep t 2017)-; Rather, the complaint alléges

three.claims, each of whlch'arlsesrfrom'the same DOB violation

issued January 15, 2011.i Abéént any allegation of continuing

unlawful conduct the contlnulng wrongs doctrlne is 1nappllcable

New York Yacht Club v. 'Leh0dev,7l71 A. D 3d 487, 487 (lst Dep’t

2019); Gibbons v. Grondahl» 161 A.D.3d 590 590 (lst Dep’t 2018);

Henry v. Bank of Am., 147 A D 3d at 602.

The court does not cons1der the aff1dav1t of Sit Kwan
Cheung, plalntlff’s pre31dent to the extent - that he attests to

other breaches of the sublease,“slnce the 'complaint does not

255adc922 . L 30

[*3] ’ _ .j‘4'0'f'8



NYSCEF DOC. NO. 49 L . RECEI VED NYSCEF: 09/ 26/ 2022

[* 4]

--allege -these claimS%wwBecaUseﬁthefqomplaint”referg—scleTy“tb“tne

— - TNDEX NO. 651440/ 2019

DOB violation issued Janﬁary lS;erll, without additional
allegations of a continuing wrohgf'the statute of limitations for
defendant’s alleged breaéhqu:théiéublease runs from that date,

which is over six years béforeipiainﬁiff commenced this action in

2019. C.P.L.R. § 213(2);_Aédﬁafredda Enterprises LLC v. Sterling

Natl. Bank, 202 A.D.3d 501, 502 (lst Dép’t'2022); Spada v. Aspen

Univ., Inc., 202 A.D.3d 494,:4?4 (ist Dep’t 2022).

Even were the court,to'cbhéidef Cheung’s attestations, none
of defendant’s allegediéoﬁduc£;W§ﬁld exténd the étatute’of
limitations for the breaéh'oﬁAééﬁtpact claim. Cheung alleges
that defendant caused a fi;eiiﬁiébi4, but the statute of

limitations for property damagé?isvthree years. C.P.L.R. §

214 (4); Americon Cthtr.L Inc;TQ;’Cirocco & Ozzimo, Inc., 205
A.D.3d 568, 569 (lst bep'tizozéy; Ubiles v. Ngardingabe, 194
A.D.3d 436, 436 (lst Dep’t 2021); Troy-McKoy v. Mount Sinai Beth

Israel, 182 A.D.3d 524, 525 (lst.Dep’t 2020); Verizon New York

Inc. v. Consolidated Edison, Inc., 127 A.D.3d 621, 622 (1st Dep’t

2015).

Cheung’s further allégationibfféi2019 DOB violation is not
actionable under the.subieése;;sinéeithe allegation falls outside
the term of the sublease bétwééh%ﬁlaintiff and defendant, and

could not have caused plaiﬁtifffdaﬁages~when it no longer held

any interest in the cited premiées;_uTo'the extent the violation
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indicates a”fééﬁifiﬁg”él&ﬁéééfééﬁdiﬁiSﬁ_éimiiar to the 2011
violation, since plaintiff'alleges'it cured the prior violation,
the new violation does het7suggest a continuous wrong by

defendant, but instead suggests that plalntlff’s cure was faulty.

C. Costs to Cure the 2011 Vlolatlon
- Plaintiff’s remalnlng clalms'also have expired. The statute

of llmltatlons appllcable to plalntlff's clalm for
indemnification of the $4 OOO OO flne that plaintiff paid to DOB
runs from March 18, 2011 ‘Tedesco v. A.P. Green Indus., Inc., 8

N.Y.3d 243, 247 (2007),.Re81dent1al Bd. of Managers of Platinum

v. 46th St. Dev., LLC, 154 A D 3d 422, 423 (st Dep’t 2017);

Varo, Inc. v. Alvis.PLC 261 A D 2d 262 265 (1st Dep’t 1999).

Plaintiff alleges that 1t 1ncurred other costs to cure the
violation, besides the $4 OOO 00 flne,‘totallng $31,415.08,

which plalntlff clalms 1ndemn1f1catlon, but the complaint does
not specify these alleged cOsts;ﬁhor theidates'plaintiff incurred
them. Baltzis Aff. in opp/ﬁ;ﬁx;_ifmﬂ~is, 27, 29, 30, 36, 40.

As evidence of costs'te}Eﬁreithe vielation incurred after
March 2011, plaintiff pelntsitevatéertificate of No Effect from
the New York City Landmarksiéreserﬁation Commission, which again
the complaint nowherehmentlghs;téﬁaghhich‘is unauthenticated and

without any foundation for its admisSibility as evidence

supplementing the eomplaintffbehhbh v. City of New York, 9

N.Y.3d 825, 827 (2007); Cron v. Hargro Fabrics, 91 N.Y.2d 362,
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A.D.3d 551, 551 (1st Dep’t 2019); Ray v. Ray, 108 A.D.3d 449, 452

(1st Dep’t 2013). Again,_evé@‘we#e the court to consider this
unsworn hearsay document,‘it,mé¥é1y~dictétes that the
installation‘of signage}foifdéféﬁdahéfé jewelry store will be on
the awning only, will nétﬁéffé9t a#c£iﬁectural features, and |
“will be in keeping with sigﬁag§'f5und”on buildings of this type
and period.” Baltzis Aff;sinfdﬁp’ﬁ‘Ex. E, at 2. It indiéates
neither the signage condiﬁidnféhat’DOB cited as a violation, nor
any correction or absenbéldf ¢;¥re§tion of that coﬁditibn. \
Finally,.even if this dQéd@énf;&id,indigate a continuing cure of
the 2011 violation, theievidén¢e is7from'2012, still outside the
limitations period of sig yéé¥§_bef¢fe'piéintiff commenced this
action. C.P.L.R. § 213(2). e

The definitive allégatidnéhénd”évidence presented by
plaintiff'here dembnstrage_th%fﬁany-cbéts incurred to cure the
violation nécessériiy‘a¢¢rqéaﬁ§éf0fé March 1, 2011, when DOB
issued a Certificaté of*ééffe?ﬁioﬂfdécléring ﬁhe violation cured,
which pléintiff‘itSelf_pfeéénﬁé:éé:évideﬁce of the violation and
its correction. As pléinéiff;fgfthéi'acknowledges, neither the
complaint ﬁor Cheung aileéé%ighat‘ghié'Certificate.of Correction
was false or thaf DOB:?éjgbﬁéé?it. -Therefbré the statute of
limitaﬁions applicablevfg;pi;éﬂtiff’svélaim for indemnification

of any costs related to_curing'thefviolation runs, at the very
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N.Y.3d at 247; Residential Bd. of Managers of Platinum v. 46th

St. Dev., LLC, 154 A.D.3d at 423; Varo, Inc. v. Alvis PLC, 261

A.D.2d at 265, again over'sixvyeérs before plaintiff commenced

this action. C.P.L.R.;§ 213(2)..>C0nsequently, none of -

plaintiff’s claims survives, C.P.L.R. § 3211(a) (5).

IIT. CQNCLﬁSION
Fér the reasons expléiﬁédfébOQe, fhé court grants

pléintiff’s motion to disﬁisébfhé_verified cdmplaint as untimely.
C.P.L.R. §§ 213(2), 3211(ay(sji"If'plaintiff"claims it still was
incurring costs relateafto-éufiﬁgfthé ZOil.violation through
2018, which the record.in ﬁhiS'acinn does not reveal, plaintiff
is still-within the statutefof limitations to commence a new
acfion setting forth tﬁbée:faéﬁékthat plaintiff nowhere shows

here.

DATED: = September 20,'2022’:j& _. o :
S g ebs

LUCY BILLINGS, J.5.C.

LUCY BILLINGS
i _ J.S.C
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