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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS: CIVIL TERM: COMMERCIAL 8 
---- ------ -- ------------~~---------- --x 
WEST COAST BUSINESS -CAPITAL LLC, 

Plaintiff, Decision and order 

- against - Index No. 512851/2022 

NP SKYLOFT IB LLC D/B/A NP SKYLOFT IB, 
NELSON PARTNERS LLC D/B/A NELSON 
PARTNERS-, NELSON BROTHERS PROFESSIONAL 
REAL ESTATE, LLC D/B/ANELSON BROTHERS 
PROFESSIONAL BEAL ESTATE, NELSON 
PARTNERS CONSTRUCTION MANAGEMENT, 
LLC D/B/A NELSON PARTNERS CONSTRUCTION 
MANAGEMENT AND PATRICK STEVEN NELSON, 

Defendants, September 23, 2022 
----------------- ---- ,------ ------------------_x 
PRESENT: HON. LEON RUCHELSMAN 

The: plaintiff has moved seeking summary judgement pursuant 

to CPLR §3212 arguing there are no questions of fact the 

defendants owe the money sought. The defendants oppose the 

motion. Papers were submitted by the parties and afte.r reviewing 

all the arguments this court now makes the following 

determination. 

On December 27; 2019, the plaintiff a merchant cash adva:n;:.:e 

funding provider entered into a contract with defendants who 

reside in California. Purst1ant to the agreement the plaintiff 

purchased $1,802,250 of defendant's future receivable for 

$1,335 ,.000. 00. The de.fenclant .Patric~ Nelson guaranteed the 

agreement; The plaintiff a:ss.erts the defendants stopped 

remittances. in Mar.eh 2022 and n.ow owe $4-56, 227. This action was 

co.mmenced and now the plaint i f_f see k!3 s urnmary judgement arguing 

- --------------------------~-------------------[* 1]
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there can be no questions of fa.ct the defendants owe the amount 

outstanding and judgement shoµld be granted in their favor. The 

defendants oppose the motion. 

Conclusions of Law 

Where the material facts at issue in a case are in dispute 

summary judgment cannot be granted (Zuckerman v. City of New 

York, 49 NYS2d 557, 427 NYS2d 595 [1980] j. Generally, it is for 

the jury; tl:1e trier of. fact to determine the legal cause of any 

injury, however, where only one conclusion may he drawn from the 

facts then the question of legal cause maybe decided by the 

trial court as a matter of law (Marino v. Jamison; 189 AD3d 1021, 

136 NYS3d 324 [2d Dept., 2021). 

In this case, there are no questions of fact the agreement 

was a cash advance agreement and not a usurious and unenforceable 

loan. The agreement contained a reconciliation provision which 

conclusively establish the agreement was not .usurious (.§.§§., K9 

bytes, Inc~, v . .A.rch Capital Funding LLC, 56 Misc3d 807, 57 NYS2d 

625 [Supreme Court Westchester County 2017]). The defendants 

argue the reconciliation provision in the contract was me.rely 

illusory and thus not a true reconciliation provision; hehce the 

contract was .a loan, and was usurious~ 

The courts have developed. three.criteria evaluating whether 

a part±cu.lar arrang:~rnent is a loan or a merch2mt case advance. 
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First, whether there: is a reconciliation provision, whether the 

agreement has an indefinite term and lastly, whether the funder 

has recourse if the merchant declares bankruptcy (IBIS Capital 

Group LLC v. Four Pa:ws Orlando LLC, 2 017 WL 1065071 [ Supreme 

Court New York County 2017]). Thus, a reconciliation provision 

demonstrates, withou,t arty evidence to the contrary, that the 

plaintiff is not entitled to repayment in all circumstances. In 

this case the reconciliation provision is rnandatory, supporting 

the simple conclusiqn the c3.greemen:t is not a loan. This is 

particularly true where the defendants "have not alleged that 

reconciliation did not in actuality function as agreed (or, 

indeed, that" the defendants "ever even requested 

reconciliation)" (see, Streamlined Consultants Inc., et.; at., v~ 

EBF Holdings LLC, 2022 WL 43£8114 [S.D.N.Y. 2022]}. Whil~ the 

memorandum in opposition states that "on br about March 18, 2022 

deferidants comm\.micated with plaintiff to request an adjustment 

or reconciliation of the weekly remittance amount pursuant to the 

loan agreement. Plaintiff rejected defendants request and 

demanded that defenc:iant continue to make the weekly remittance 

payments" (see, Memorandum in Opposition, Page 4 [NYCEF Doc. 

#32]) there is no eviden·ce supporting that contention. Further, 

the memorandum cites to "Exhibit 'A'" however, the defendant did 

not submit. any exhibits. Further, ·the plaintiff submitted two 

documents. labeled Exhibit A, the merchant agreement and an 
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affidavit from Mr. Saffer a principal of the plaintiff. Neither 

of those documents raise any questions of fact whether any 

reconciliation was sought ox denied to even challenge its 

validity. 

Therefore, no ,issues of fact have been raised which would 

demand a denial of the rnotioh for summary judgement. 

Consequently, the motion seeking summary judgement is granted. 

So ordered. 

DATED: September 23, 2022 
Brooklyn N.Y~ 

ENTER: 

~~~~helsman 
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