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  SUPREME COURT OF THE STATE OF NEW 
YORK NEW YORK COUNTY  

  

PRESENT:  HON. BARRY R. OSTRAGER  PART  IAS MOTION 61EFM  

  Justice            

---------------------------------------------------------------------------------X  

  INDEX NO.   657252/2020 
    
  MOTION DATE    
    
  MOTION SEQ. NO.  009 & 010   
    

 
 
 
 
 
 

DECISION + ORDER ON MOTIONS  

Bank Leumi USA, 

                                               Plaintiff,    
  - v -    

 

FPG Maiden Lane, LLC, Maiden Rental Holdings, LLC, 

Maiden Rental Holdings II, LLC, Maiden Rental Holdings 

III, LLC, Fortis Property Group, LLC, Joel Kestenbaum, 
City Safety Compliance Corp., HD Supply Construction Supply 

Ltd., New York Concrete Washout, Neat Heat Climate Control 

LLC, TPE DBA Plumbing Exchange, Pizzarotti LLC, Cuetes 

Corp., Extech Building Materials, United Rentals (North 

America) Inc., Able Rigging Contractors Inc., Abbey 

Associates LLC, Gryphon Contracting Corp., BPRT 

Construction of NY LLC, Pearlgreen Corporation, Roman 

Labor Services Corp., Dura-Lift Inc., Pizzarotti IBC, LLC, 

Diamond Coring & Cutting Inc., Alboro National LLC, 

Horizon Interiors Inc., Silvercup Scaffolding I LLC, Quality 

Facility Solutions Corp., Aish Mechanical Corp., DHS Fraco, 

LLC, Swing Staging LLC, MCWI Inc., Guma Construction 

Corp., Hill West Architects, LLP, ADD Mechanical Inc., 

Berry's Cooling & Heating, LLC, Rent A Unit NY Inc., New 

Jersey Boom and Erectros, 1 Seal USA LLC, Primaview LLC, 

AGM Deco Inc., Expressive Lighting Inc., A&D Entrances 

Inc., Centrifugal Electric LLC, Ray Builders Inc., RC 

Structures Inc., Doria Inc., New York State Department of 

Taxation & Finance, New York City Department of Finance, 

JOHN DOE “1” through “10” and JANE DOE “1” through 

“10”, the last 10 names being fictitious and unknown to 

plaintiff, the persons or parties intended being the persons or 

parties, if any, having or claiming an interest in or lien upon the 

mortgaged premises described in the Verified Complaint, 

 

                                                     Defendants.    
---------------------------------------------------------------------------------X    
  
HON. BARRY R. OSTRAGER  

 

The Court heard oral argument via Microsoft Teams on October 31, 2022 on two motions 

in this Foreclosure Action and one in the related action FPG Maiden Lane, LLC et al., v Bank 

Leumi USA, et al., Index No. 653584/20 (“the Fortis Action”). In this action, the Court heard the 
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motion by defendants FPG Maiden Lane (“FPG”), LLC, Maiden Rental Holdings, LLC, Maiden 

Rental Holdings II, LLC, Maiden Rental Holdings III, LLC, Fortis Property Group, LLC, and 

Joel Kestenbaum (collectively, the “Fortis Defendants”) to amend their Answer to reflect the 

changes proposed in NYSCEF Doc. No. 727 (mot. seq. 009) and the motion by plaintiff Bank 

Leumi USA (“Bank Leumi” or “BLUSA”) to amend the First Amended Verified Mortgage 

Foreclosure Complaint (NYSCEF Doc. No. 251) to substitute “Valley National Bank, as 

successor by merger to Bank Leumi USA”, for Bank Leumi USA(mot. seq. 010). In connection 

with the related Fortis Action, the Court heard the motion by the Fortis Parties to amend their 

Complaint to reflect the changes in NYSCEF Doc. No. 109 that are similar to those requested in 

the Foreclosure Action. 

In accordance with the October 31, 2022 transcript of proceedings, the motions are 

granted in part and denied in part as follows. Addressing first Motion Seq. 010 by plaintiff Bank 

Leumi to substitute Valley National Bank (“Valley”) as party plaintiff in place of Bank Leumi in 

the Foreclosure Action, the Court grants the motion but also allows the Fortis Parties to maintain 

their standing defense in this action. Bank Leumi has presented documentation to show that 

Valley is the successor by merger to Bank Leumi, but Valley still has the burden of proving at 

trial that it has the requisite documentation and authority to proceed with the foreclosure. It is not 

inappropriate to allow the Fortis Parties to maintain a standing defense to make clear that they 

intend to hold Valley to its burden at trial. In light of the timing of Bank Leumi’s motion to 

amend, the Court declines to find that the Fortis Parties have waived their right to hold Valley to 

its burden. Nor is the request by the Fortis Parties in the related Fortis Action to add Valley as a 

defendant any type of waiver. In the interest of moving both cases forward expeditiously, Valley 

should be a party in both actions without prejudice to any party’s claims or defenses. 
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Addressing next motion sequence 003 by the Fortis Parties as plaintiffs in the related 

Fortis Action against Bank Leumi and others to amend their Complaint to add new allegations, 

causes of action, and parties, the Court grants the motion in part and denies it in part. As to 

parties, as indicated earlier, Valley National Bank is the new plaintiff in the Foreclosure Action. 

As such, Valley is an appropriate new defendant in the Fortis Action. However, the Court denies 

the request to add Harel Insurance as a new defendant. Fortis claims that testimony from the 11-f 

witness for the existing defendant Harel-Maiden Lane General Partnership revealed that Harel 

Insurance Company Ltd is an appropriate party because Harel Insurance has authority over 

Harel-Maiden’s decision making with respect to the loan at issue here. However, Harel 

persuasively argues that this Court lacks jurisdiction over the proposed new defendant, which is 

a foreign defendant with no operations or contacts in New York and it is not licensed or 

authorized to do business in New York. Nor have plaintiffs alleged facts sufficient to pierce the 

corporate veil or establish agency. The corporate relationship between Harel Insurance and 

Harel-Maiden General Partnership is not sufficient to establish jurisdiction over the proposed 

new defendant, particularly at this late stage in the litigation, based on the information presented.  

In motion sequence 003, the Fortis Parties also seek to amend their Complaint to add 

additional claims. That motion is granted in part and denied in part. To the extent Fortis seeks to 

add allegations to pre-existing claims, the Court declines to parse through specific allegations to 

determine whether to permit them or to strike them. The Court grants the Fortis Parties’ request 

to add a cause of action for fraudulent inducement. Fortis claims that it learned during one of the 

depositions that BLITA, a 50% loan participant, did not approve the amended funding 

obligations in the Third Amendment. Fortis further claims that BLITA’s refusal to fund was a 

key event that precipitated the alleged default claimed by the Lender. Contrary to the Lender’s 
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claim, the proposed fraudulent inducement claim is not impermissibly based upon an insincere 

promise of future performance. The Court finds the claim has been sufficiently stated to allow 

leave to amend, without prejudice to a motion for summary judgment upon the conclusion of 

discovery. 

The Court denies the Fortis Parties’ request to amend to add a negligent 

misrepresentation claim. This case involves an arm’s length commercial transaction. The parties 

did not have the type of special relationship that imposes a duty to impart all relevant 

information. Moreover, the claim is now duplicative of the fraudulent inducement claim.  

The Court denies the Fortis Parties’ request to add a new cause of action for a declaratory 

judgment that the Debtor’s damages exceed the amount of the loan. The claim is wholly 

unnecessary. To the extent the Fortis Parties are seeking to use their damages as a setoff of any 

monies due, that request may be asserted within the context of the existing claims. Declaratory 

relief is not appropriate. 

Addressing finally the Fortis Parties’ motion to amend their Answer in the Foreclosure 

Action (seq. 009), the amendment is granted in part and denied in part to allow the addition of 

those defenses that mirror the claims permitted by the Court in the Fortis Action. The Fortis 

Parties shall efile amended pleadings within twenty days that conform to this decision, and the 

Lender may respond within twenty days thereafter. Although amended pleadings are technically 

susceptible to a 3211 motion to dismiss, the Court urges the parties to refrain from making 

further costly motions addressed to the pleadings without prejudice to arguments on summary 

judgment or trial.  

Accordingly, motions 009 and 010 in this action and motion sequence 003 in the related 

Fortis Action are granted to the extent provided herein, and the Clerk is directed to amend the 
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caption to substitute Valley National Bank, as successor by merger to Bank Leumi USA, in place 

of Bank Leumi USA, as the plaintiff in this action upon plaintiff’s efiling of NYSCEF Form EF-

23 available via the NYSCEF Home Page with a copy of this Decision and Order attached 

thereto.  

With respect to discovery, the parties shall proceed expeditiously in accordance with the 

October 31, 2022 transcript of proceedings and arrange for the mediator who has been assisting 

the parties to also serve as a Special Master to resolve discovery disputes. The parties all 

consented to the referral to the mediator to resolve discovery disputes. In accordance with the 

parties’ proposed schedule (NYSCEF Doc. No. 782),  plaintiff shall file the Note of Issue by 

March 17, 2023. If any counsel seeks to adjust the schedule further, the parties shall confer with 

one another and the Special Master. A further status conference is scheduled for January 10, 

2023 at 11:00 a.m. via Microsoft Teams using the same appearance as today.  

Dated: November 1, 2022  
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