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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS : CIVIL TERM: PART 16 
---------~--~-----------------------------x 
YOEL WEBER and YOEL LEONOROVITZ, Individually 
and derivatively on behalf of HORSEPOWER 
ELECTRIC AND MAINTENANCE CORP., 

Plaintiff, Decision and order 

- against -

GARY BARNETT, HP STOCK LLC and EXTELL 
DEVELOPMENT COMPANY, 

DefErndants ,_ 
---------------- ------- -------- - -----~x 
GARY BARNETT, 

Index No. 508333/2022 

November 9, 2022 

Third-Party Plaintiff, 

- against -

PASCACK GROUP LLC and PASCACK WL HOLDINGS 
LLC, 

Third-Party Defendants, 
--- - --- -- -, --- -- -__ -- - -- - -- - ---- -- - - - ------ - - - - --- - - ---X 

PRESENT: HON. LEON RUCHELSMAN 

The Plaintiffs have moved seeking to an injunction 

preventing the defendants from breaching the shareholder agreement 

and to the defendants to arrange for a letter of credit. Th,e 

defendants oppose the motion. Papers h9ve been submitted by the 

parties and arguments held. After reviewing the arguments of the 

parties this court now makes the following determination. 

As recorded in a prior order, Horsepower Electric and 

Maintenance C::orp: , is equally owned by plaintif-fs Yoel Weber, Yoel 

Leo no rovi t z and an .entity cq:11 ed HP sio ck LLC. pursuant to an 

operating agreement date.ct October 28; 2014. Gary Barnett i~ the 

managing member of HP Stock. Horsepower Electric is an electrical 

stibi::ontta:ctor irt the c.onstruction inciustry • Pursuant -to the 

. ······-··-··-··-··-···---------------------------------------[* 1]
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operating agreement Horse·power Ele-ctric w.as required to prioritiz.e 

its wo):·k on beh,;1.lf of defendant Extell. Development Company, an 

entity ownc:d by BarnE!tt. The Verif .ted Complaint alleges various 

wrong_s c.ommitted by Barnett including redti-cing the p·r·o"fits· to 11:1hj._ch 

Horsepower Electric was entitled, failing to pay H6.rsepower 

E"iectr1c for work performed on Extell proj·-ects an-d .-other acts and. 

omissions. The Ve.rified CornpJ.aint ,alleges c~1,.1Ses of ac-t±-on fo,.r 

preacb of fiduciary duty, breach of contract, unjust enrichment, 

tortiou.s interference, -quantum rner-uit and att.orneyf.s fees. 

The pla,intif;E.s now seek an injunction essenti?i1y p:revent.ing 

the defendants from allegedly further breaching the o"perating .... 

a·gr.eerri.ent o_p$:rati:hg. antj from. allegedly contiriu-ing to. brea.ch th_e.ir 

fiduciary duties. Specifically, the plaintiffs allege the 

defendants a··llowed payments for vari.o.us work performed .by 

Horsepower "EJect:r:ic i·n. le.ss than amounts. require<:!. in the 

sharehoider agreement; failed to pay Hors.epower Electric sums it is 

owed for wo'r-k performed, fa.i.J:ed to. maintain line of credit a,n:d 

t)dnctirt9: .for Hor::iepo,.,,_er ~lect;ric as required under t:t:1$ st1a.r.el16lde_.t: 

agreement arid fail·ed to include lfo.:rsepowe-r Electric in insurari:ce 

programs to .r-educ.e Hors .. Efpowe:r· Electric~ s premiums {s.ee, M~moraiidum 

in Supp.art; pages 7, 8 [NYSCEF Do~ .. No. 4 0]) . The plaintiffs now 

· - · ·k · ·· · ct· n to p·rev····ent t·he f1,1r·t_h_-e._ .r b_reaches o·f· the· se.e an .in Jun . -_ 10 . · . 

shateholde:r agreement. as noJed. 
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conclusions ·.of Law· 

CPLR §6301, a.s._ it pe.rtains to this case, permits the court t_o 

is.sue a preliminary .injunction ".in any a.ct ion, . . where the 

pl.aintif"f has dem.apded and would be e·ntitl:ect to· .a judgement 

iestraiI'ling defendant f rOm the comtnission or the continuance of an 

act, which, if committed or continu,ed during the pendehGY cif the 

ac"tion, would produce injury to the pla-intiffii {id) . 

. seeking a preliminary injunction "must dernonstrate a probability of 

success on the merits, da:-t1ger o.f irreparable injury in the absence 

.o.f the .-injunction a.nd a: balance. of the equities i_n it_s favor" (Nobu 

Next Door, LLC v. Fine Arts Hosing, Inc., 4 NY3d 839, ·soo NYS2d 4·g 

[2.005] ,. see also, Alexandru v •· Pappas, 6·s· Ad3,d 690, -8 90 NY:2d 5._9-~ 

[2d Dept. ,. 2 00 9] .) . Further, each of the above elements. must be 

"J;'itoven by the movirig party with "clear -a:nd convin.c.1.-ng evi.denc;:_e·" 

(_Liotta v. Mattohe,. 71 AD3d '7-4.L, 9:00 NYS2d 62 [.2d Dept., 2010]).. 

Considering the first prong, establishing: a likelihood of 

.:;,w,:ce$s :on t.h..e- meri.ts, the pla_ihtif"f. must prim.a· facie esta·blish a 

_r_ea.t;_on<;1:ble proba.~ili.ty of ::;ucce5.s (Barbes Re.sta.ur.aht Inc,. v. 

S"euzer '218 LLC, 14'0 AD3d 430, 33 NYS3d 43 [2d Dept., 2-016l). Thus, 

wh..ile it is true that .a ·preliminary ·injunction may be --granted. wn~_re 

some facts a:re i:h dispute and. it_ is still apparent th.e moving party 

has a. likelihood of ·.s-u cce·s s on the m.e r its t (see,. Bnre rtst e in v .. 

Rochel Properties, 176 AD.2.'d. 171., 574 NYS2d_l92 [Pt Dept., 1991]) 

some evidenc~ of likelihood of sliccess ~tist be pres~nted. 

3 
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In this case, the plaintiffs assert the defendants have 

breached their duties to Horsepower Electric. The defendants deny 

any wrongdoing. Even if the plaintiff's allegations are sufficient 

to demonstrate a likelihood of success on the merits, concerning 

the central allegation of the complaint, namely that defendants 

have undermined Horsepower's Elec-tric financial sta,bili ty, that is 

a mere money claim, without any accompanying emergency application. 

ln order to satisfy the secohd prong of irreparable harm it must be 

demonstrated that monetary damages are insufficient {Autoone 

Insurance Company v. Manhattan Heidhts Medical P. C., 24 Misc3d 

1229{A), 899 NYS2d 57 [Supreme Court Queens County, 2009]). The 

plaintiffg_ do not ev.en allege anything other than money damages. 

Thus, the entire basis for the injunction; namely to insure 

Horsepower Elec.tric is paid the sums it is owed and to prevent the 

furthe-r erosion of money it is ow·ed are merely claims for damages 

which can be satisfied with money damages. Thus, while the 

plaintiffs may prevail in all its claims against the defendants, 

Lrie plo:.Lnt:11:":t:s have ra.1.ied to est>abl:is-h th_at t_h_e_ deni-al. o:t the 

injunction will affect anything other than ectmomic or financial 

matters. Thus, any alleged loss which can be compensated by money 

damages is not irreparable harm (Family Friendly Media Inc., v. 

Recorder Television Network, 74 AD3d -73,8, 903 NYS2d 80 [2d Dept., 

2010)}. An injunction based upon purely monetary damages is 

improper even if the passage of time will render any judgement 

4 
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obtained ineffectual {Rosenthal v. Rochester Button Company, 148 

AD2d 375, 539 NYS2d 11 [st Dept., 198 9]). As noted, the entire 

injunction sought is merely to insure and secure funds in which to 

pay the company. This is not irreparable harm and is an improper 

basis upon which to obtain an injunction. 

Turning to the portion of the relief that seeks to require the 

defendants to take certain actions, indeed, the central aspect of 

this motion, the court will Consider the request to impose such 

mandatory injunction. A mandatory injunction is rarely -granted and 

only under unusual circumstances to maintain the status quo pending 

trial (Matos v. City of New York, 21 AD3d 936, 801 NYS2d 61Q [2d 

Dept., 2005']) . Thus, where a party is engaged in unlc1.wful conduct 

which is continuous then a mandatory injunction is proper 

(Rosenthal v. Helfer, 1J6 Misc2d 9, 5'16 NYS2d 1020 [Civil Court New 

York County, 1987]) . Moreover, where a party acts deliberately and 

intentionally which af feCts the plaintiff's rights or where the 

party engages in unlawful conduct which is capable of :repetition 

then a tnapdptory i.njunc:ti.on· requiri.ng the party to c.ea$e is 

likewise proper (Marcus v. Village of Mamaroneck, 283 NY 325, 28 

NE2d 856 [1940], Roni.born v. Weberman, 2002 WL 1461890 [Supreme Court 

king$ County 2002]). 

The plaintiffs assert the defendants .have failed to comply 

•with Paragraphs 17. 2 and 17. 3 of the Shareholder Agreement. Those 

paragraphs require the defendants to "arrange for a line of credit 

s 
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facility for the Corporation, in the Corporation 1 s name 1 with a 

favorable rate of intere·st; which shall be lower than that 

customarily paid by the Corporation for a similar type of facility. 

Such line of credit fa:cility will be repaid by the Corpqratiqn and, 

if required, personally guaranteed jointly and severally by the 

Sharehqlders '(in the case of the corporate Shareholder, by an 

acceptable affiliate)" {117 c2) and to "arrange and facilitate 

increa!:ied surety bonding for the Corporation with reference to 

projects requiring bonding and which, upon review by the Corporate 

Shareholder, carry profit of not less than twenty (20·%) perccn t and 

overhea.d of not greater than fifteen (15%) percent. The initial 

.surety bonding faCili ty shall be arranged dn an as-needed basis, 

1-Jith a m:aximum initial capacity of One Hundred Million 

.( $100,000,000.00) Dollars, to be reviewed annually as of January 1, 

2016" ( 'TI17. 3) [NYSCEF Doc. No. 36]) . Thus, the plaintiff Weber 

asserts that ''in or around late 2021, HPE requested that HP Stock 

and/or Barnett arrange for and/or maintc:l.in a letter of credit 

.tacil:L ty in tHe amount o:t .$l2 .. 5 miJ,lion and a bonding facility in 

the .amount of $100 million in order for HPE to continue operating 

its husines$. In furtherance o;E the aforementioned request and in 

response tci HP Stock and Barnett 1 s request, HPE provided all 

requested financial records and related documentation in order to 

a.ssist HP Stock and/or Barnett in obtaining the necessary letter of 

credit facility and bonding facility. HPE has offered to allo•111 a 

6 
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fo.rensic acc.ounta,.nt of Barnett. 1 s choosin.g. to review the financial. 

records in order t¢ satisfy Barnett 1 s requests'' (see., Affidavit of 

Yoel Weber, '3fl30, 3:i (NYSCEF Doc.~ No. 34]). Further, ·the pl•aintif"f-.s 

in.siBt the de,:fend.~nts failed to enter into, a f6-rbearatice a-g·reeme·nt 

with Bankunited in order to avoid default on a ioan (id., a't '1[33.) • 

H~wever, paragraph i3 .1 .of the. Shareholde-r- Agre.ernent. states 

that · nineteen- ''ma.j o.r decisions·" require the u:ri.-a-nimous -co-ns.ent of 

all shareholders, including "the borrowing of funds .or the 

pledgi~g, mo·rtgagirtg o:r· oth~rwise. enGumbering of an Co.rporate 

P.roperty other than. in the ordinary tours~ of busine~s" {113 .1 (3)} 

and the "establishm.ent ·of any third~party lines ·of cret:iit or loan 

,a·rrangements·, institutional, .privat.e or other-wi.~e, .O·thei. than in 

the ordinary course qf business" (113~1(.9)). 

Th·us, notwithstanding parag·rap-h 17 ,. j/t is-- clear t.hat certi:l.i"n. 

major •decis.io-·hs .contemplated in pc.1.ragraph 13 and urged by the 

plaintif.fs in .this motion require unanimous consent. Further, the 

def end;:i.nts have pre.sented cog.erit .tea-sons· why they are· unwilling t.·o 

o:gree to th,:;, reque::,tEi o·:f. ."the pl.a.i.nt . .i.f:f. The. re.a.sons con:Sis·t of the 

reluctance to in.~:rease the debt of. Horsepower Eleictric and the. 

denial ·1:;>y the pl.ai•htiff s to provide the. oo-oks and recqrc;ls o.f 

Horsepower Electric so a more informed decision could be made. To 

be .su.re, the p6s.,i f.iqn:s of the pa·rties might be mo:tivat:~q by tl\eir. 

strategies in this lat.>lsuit a~ a whole;. the mere fact the parties 

are litigants mu.st be taken into Consi:deration, nevertheless,-. the. 

1 
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plaintiffs have failed to demonstrate the defendants have acted in 

bad faith or unreasonably in not agreeing to the pla;intiff' s 

reqt1ests. Therefot.e, there is no basis to impose a mandatory 

injunction and consequently, the motion seeking such injunction is 

denied. 

So ordered. 

DATED: November 9, Z022 
Brooklyn .N.Y. 

ENTER: 

. X . 

Hon. Leon: Ru~hels~an 
JSC 
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