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!Gt COUNT• ¢£flit n,,,rnm OHP rlli 

Atan !AS. Trial Tenn, Part 75 ofthe.Supreri1e Court of the State of 
New York, hel9 in .and for the County of Kings, at the Courthouse, 
located at civic Center, .Borough ofBrooklyri, City and State .. ofNew 
York, on the ~day of November 2p22. 

PRESENT: 

Hon, Robin S. Garson, A.J .. S.C. 

SHOSHANA BAHARLIAS andJERRYM. BAHARLIAS 

Plaintiff(s} 

-agc,tinst~ 

ALLSTATEJN.SURANCE COMPANY -

Defondant(s) 

Index No. 529800/202.1 
Decision & Order 
Mot.. Seq. l 

R:ecitation7 as required by CPLR § 22i 9(::i.), of the papers considered in •the review ofthe 
motion: 

Notice. of Motion - Order to Show Cause 
And affidavits (Affirmations) Annexed 
Answering Affidavit ( Affinnation) 
Reply Affidavit (Affirmation) 

Affidavit (Affirrrtation) 
Pleadings- Exhibits 
Stioulati0ns - Minutes 
Filed Pai:Jers. 

Papers Numbered 
NYSCEF # 10 (Ex, 
A-Q), 28 
NYSCEf #30 
NYSCEF#32 

Upon the foregoing cited papers a,nd after a:rgun1e1it, in this breach ofc.ontract adfon 

arising from plaintiffs' claims under their Supplemental l)ninsµred Motorist ("SUM") coverage, 

plaintiffs.rnove for summary judgment and to d.ismiss defendant's seco11,t third, fifth, sixth, and 

ninth affirmative defenses. The motion is granted to the following extent: 

Plaintiffs bring t:his actio11 to compel defendantA!lstatc Insurance Company ("Allstate'') 

to tender the policy 'ofinsurance under an SUM endorsement to the exterit of the ~UM 

coverage-$300,000. fn response to plaintiffs' \ rerified complaint, def~ndantraises several 



affiimative defenses, including: the second affirmative defense that plaintiff.Shoshana Baharlias 

was herself culpable in caosing her injuries, the third affirtnative defense that Allstate is entitled 

to an offset, the sixth·a ffirmati.ve defeL"ise that Shoshana Baharlias did not sustain ·a; "seriotlS 

inj ttry'' as defined by lnslirnnce; Law § 5102( d), and the ninth affirrimtive defense that plaintiffs 

fail to state a cause of ?Ction pursuant to Insurance Law § § 5 l 02. and 5104. 

·Sl)M cqverage is avaiiable where the ctaiinantis.a qualified insured as follows: the 

cJaimant was involved in a motor vehicle accident;_ is a named in:Stired; sustained a serious injury 

as detinedby Insurance Law§ 5102(d); the underlying tortfeasbr's liahility coverage.lias been 

exhausted; ·coverage under the claimant's SUM polic:y exceeds 'the tortfeasor' s available 

t=ovcrage; timely notice ·was given to theSl)M carrier of the intent to make a claim;the SOM 
' . . . . . 

carrier w,as given timely ilqtice of.the commencement ofa personal injury action, a proposed 

set,tlernent. "thereof, and an opportunity to object; and the dc1.mages sustained by their insured are 

in exce~s of the previously tendered coverage. 

Defendant Allstate concedes that Shoshana: Baharlias <sustained a 'isetious injury" when 

she was struck by a vehicle operated by Frank Esposito on February lJ, .2019, Shoshana 

Baharlias is a nained. insured underth:e policy, AILstl'lte had tim,ely notice of plaintiffs; intent to 

ntake a claim, Allstate had tiniely notic.e of the personal injury .action (Sup. Kjngs Index 

#510323/2019}and setlle1i1ent, Al [state did, not oojeot to the. settlement, and .coverage was 

e~austed by the tender of the tortfeasor' s liabilitY policy ($1 OO;ObO) in setticment of the 

personaf injury acti.on. 

Plaintiffs coniend that the defettdant is not entitied to an offset against the policy Iiinit of 

$300,000, arguin_g that Allstate did not provide the requisite notice 9foffaet within the 

declarations sheet ("Dec Sheefl) ot in confont1ity witb .1he guioelihes prescribed by the Insurance 



[*3]

Law and its implementii1g regulations. See 11 NYCRR §§ 60-2.1, 60-2.2~ 60-2.3(f). Relying, in 

part1 on plaintiffs' Verified Complafot al paragraph 23, referencing plaintiffs' objection to a 

'deduction, and paragraph 24, wherein plaintiffs quote the actual offset lang~iage reflected on the 

Dec Sheet;the Court conclode:s that plaintiffs misfakeplJconflate adeductiblc v,,ith an offset 

Plaintiffs are correctthat a . deductible i_s inapp\icabJe to SUM coverage. However; piaintiffs an~ 

focon:ect in conten<:iing that Alls(ate failed to comply with the i1otice requrrements regarding 

q.ffset. On the contrary, the Court finds the language and its prominence to be in conformity with 

that dictated by the regulatio11s; id. 60~2.3(a). Delineated in bold in a separate an.cl qbvious 

section, the followin~ language appears regarding the applicable offset of SUM coverage: 

* The1naximmn amount payableunder SUM coverage shall bethe policy;s SUM 
limits, reduced and thus offset.by mbtbt vehicle bodily iiljury liability insurai1ce 
pol icy or bond payn1ents re.ceived from, or on. behalfof, any negligent party 
involved in the accident; as specified it1 the SUM et1dorsement. 

[The use of ini asterisk ,jg superfluous, merely directing the .reader to furth~r 4etaiL 1] 

The prong of the motion seeking to dismiss defendant'sseco~1d, third, .fifth, sixth, and 

ninth affirm~tivc defenses-that recovery shall be c:limihisped in proportion.to plaintiff's.. 

"'culpable conduct," that defe.ndant is entitled to an offset, that sole .and exclusive recovery is 

confinecf and limited by the provisio11s of tJie Insurance Law,. that the actioi1 is ba1Ted because, 

plaintiff failed to sustain a "serious injuryt and that pla:iiitiffs fail to $tate a cause of action 

1 Sectio.11 5 of the elldorsement, titled "SlJM Liinits and Maximum Paym:eitts,'1 states: 
(b) Regardless 9f the nuniber pffos1-1reds; (?Ur maximt.un payment under this S.UM Eridors·ement shall be the 
difference bj;twce1.1: 

(I) The SUM limits; and 
. (i) The motor vehkle bodily fnjury liability insura)lc:e or .bond payments· rec.eived by the insured 
or .the insured's. leg~! representative; rrom or on behaif of all persqrts that may be: IegatJy' lialile for · 
the bodily inj~1ry sustained. by the insured. · · 

Fu111id, Section IO oftl1c endorsement, titkd ''Ncm,Duplication)' states: 
this SUM coverage shall not duplicate any of the following: .. ... 

(c) any amourits recovered. or rec.overnble pursu1;111t to New Yi:nt Insurance Law article fifty-one ot any siniiiar 
motor vehicle insurance payable w[thout regard to : fault. 
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,iwrsuant to insurance law§~. sto~. 5104;--:;t~ wantecfto the extent of striking the secofid~th1rd, 

s1xthl ancf ninth a:ffirmalive· cfefenses as to 'Shoshana B ahaffias ... . ,. 
~e pronitof'the motion forjudgrtfeht as"'a riiatter of law fs denled as proce!~Ut~Jfy 

It fs l1ei-et;,y, 

ORDERED, ihai fhese~g11-d, third. ~i)j:t~, an __ d ninth affirmative. aefenses· are hereby stricken as to 

Shoshana Baharlias~. further ids: 

ORDERED, that in aTi other r~SJ?~ftS, th¢ mQtlon is d:~riied. 

Sfioshana·1:1aharfias' dama&_es shal I be determined at triit': 

Plairifitrshall s~r':'e a ~o_rt:gqfiis dec15,~qo_1wd. 9Jdet~}lfong·With nottce ofentry,_ on def'endant 

within 26 da~s oi the ~.a!~ pf t~(s o,i:q~t, 

The above is t11e_Decisi911 .~n& Qrder 9:fthe·Co~. 

A.J.S.C 


