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Atenl.A:S. Trigl Term, Part 75 of the Supreme Court of the State of
New York, held in.and for-the County of Kings, at the Courthouse,
located at Civic Center, Borough of Brooklyn, City and State.of New
York, on the Ef"‘/day of November 2022,

PRESENT:
Hon, Robin S. Garsen; A.J.S.C.

SHOSHANA BAHARLIAS and JERRY M. BAHARLIAS

Plaintiff(s). Index No. 529800/2021
Decision & Order
Mot. Seq. 1
-against-
ALLSTATE INSURANCE COMPANY
Detendant(s)

Recitation, as required by CPLR § 2219(a), of the papers considered in the review of the
motion:

‘Papers Numbered
Notice of Motion — Order to Show Cause NYSCEF #10 (Ex:
And affidavits (Affirmations) Annexed A-Q), 28
Answering Affidavit (Affirmation) NYSCEF #30
Reply. Affidavit (A [firmation) NYSCEF #32

Affidavit (Affirmation)

Pleadings — Exhibits
Stipulations — Minutes:
Filed Papers.

Upon the foregoing cited papers and after argument, in this breach of contract action
arising from plaintifts’ claims under their Supplemental Uninsured Motorist (“SUM”) coverage,

plaintiffs.move for summary judgment and to dismiss defendant’s second, third, fifth, sixth, and

ainth affirmative defenses. The motion is granted to the following extenit:

Plaintiffs bring-this action to compel defendant Allstate Insurance Company (“Allstate™)
to tender the policy ‘of insurance under-an SUM endorsement to the extent of the SUM

coverage—$300,000. In response to plaintiffs’ Verified complaint, deféndant raises several
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affitmative defenses; including; the second affinmative defense that plaintiff Shoshana Baharlias
was hersell culpable in causing her injuries, the third affirmative defense that Allstate is entitled
to-an‘offset, the sixth'a frirmative defense that Shoshana Baharlias did not sustain a “setious
injury™ as defined by Insurance Law § 5102(d), and the ninth affirmative defense that plaintiffs
fail o state 2 cause of action pursuant to Insurance Law §§ 5102 and 5104.

'SUM coverage is available where the claimant.is.a qualified insured as follows: the
claimant was involved in a motor vehicle accident; is'a named insured; sustained a setious injury
as defined by Insurance Law § 5102(d); thie underlying tortfeasot’s liability ‘coverage has been
exhausted; ’cOveragé-undér the claimant’s SUM policy exceeds the tortfeasor’s available
voveérage; timely notice was given to the:SUM carrier of the intent to make a claim; the SUM
carricr was given timely hotice of the cominencement of a personal injury action, a proposed
settlement thereof, and an opportunity to abject; and the damages sustained by their insured are
in excess of the previously tendered coverage.

Defendant Allstate concedes that Shoshana Baharlias sustained a “serious injiry” when
she was struck by a vehicle operated by Frank Esposito on February. 13, 2019, Shoshana
Baharlias is 4 named insured under the policy, Allstate had timely notice of plaintiffs’ intent to
male a claim, Allstate had timely notice of the pefsonal injury action (Sup. Kings Index:

#510323/2019) and settlement, Allstate did not object to the settlement, and coverage was

exhausted by the tender of the tortfeasor’s liability: policy ($100,000) in settlement of the:

personal injury action..

Plaintiffs contend that the defendant is not entitied to an offset against the policy fimit of

$300,000, arguing that Allstate did not provide the requisite notice of offset within the

declarations sheet (“Déc Sheet”) or in-conformity with.the guidelines prescribed by the Insurance
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Law and its implementing regulations. Se¢ 11 NYCRR §§ 60-2.1, 60-2.2, 60-2.3(f). Relying, in
part, on plaintiffs” Verified Complaint at paragraph 23, reférencing plaintiffs® objection to a
deduction, and paragraph 24, wherein plaintiffs quote the actual offset language reflected on the
Déc Sheet, the Courf concludes that plaintiffs mistakenly conflate a deductible with an offset.
Plaintiffs are correct that a. deductible is inapplicable to SUM caverage. However, plaintiffs are
incorrect in contending that Allstate failed to comply with the notice requirements regarding
offset. On the contrary, the Court finds the language and its prominerce to be in conformity with
that dictated by the regulations. 7d. 60-2.3(a). Delincated in bold in a separate and obvious
section, the following language appears regar‘di‘hg the applicable offset of SUM coverage:

¥ The maximum amount payable under SUM coverage shall be the policy’s SUM

limits, reduced and thus offset by motor vehicle bodily injury liab_ility insurance

policy or bond payments received from, or.on behalf of, any negligent party

involved in the accident, as specified in the SUM endorsement.
(The use of ani asterisk is supérfluous, merely directing the reader to. further detail.']

The prong of the motion séeking to dismiss defendant’s second, third, fifth, sixth, and
‘ninth athr’;hativ'c- defenses—that recovery shall be diminished in proportion to plaintitfs
“culpable conduet,” that defendant is entitled to an offset, that sole and exclusive recovery is
confined and limited by the provisions of the Insurance Law, that the action is barred because:

plaintiff failed to sustain a “serious injury,” and that plaintiffs fail to state a cause of action

! Section 5 of the endorsement, titled *“SUM Limits and Maximum Paymients,” states:
(b) Regardless of the number of insureds; our maximum payinent under this SUM Endorsement shall be the
difference between:
(1) The SUM limits; and
(2) The motor vehicle bodily injury liability insurance or bond: payinents received by the insured
or the insured's legal representative, fram or on behalf of all persans that may be legaily liable for-
the bodily injury suatamed by the insured..
Furthier, Section 10 of the endorsemcnt, titled “Non-Duplication,” states:
This SUM coverage shall not duplicate any of the following:..
(¢} any amounts recovered or recoverable pursuant to New York Imurance Law article fifty-one of any similar
motor vehicle insurance payable without regard to-fault.
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pursuant to Insurance Law §§ 5102, 5104—is granted to the extent of striking the second, third,

sixth, and ninth affirmative defenses as to Shoshana Baharlias.

“The prong of the motion for judgment as a matter of law is denied as procedurally
unavailing,
It is hereby,
ORDERED, that the second, third, sixth, and ninth affirmative defenses are hereby stricken as to
Shoshana Baharlias; further it is
ORDERED, that in all other respects, the motion is denied.
Shoshana Baharlias® damages shall be determined at trial.
Plaintiff shall serve a copy of this decision and order, along with notice of ent‘r‘y,‘ on defendant
within 20 days of the date of this order.

The above is the Decision and Order _o,f(_the Court:.
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