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S..lJPRE;:ME COURT OF THE STATE OF NEW YORK 
COUNTY OF Kr'NGS .: C;IVIL TERM: CQMMERCTAL 8 

. - --- . -- -----.- --- - - - -. - - - - - - - --- . . --~ - - - - - -- . -·--·- X 

TRU_ST CAPITAL FUNDING· LLC OBA SUTTON 
FUN .DING, .· . . . . . . . 

Plainti.±:f, 

- against -

W_IBARGAJN LLC and LIN: MIAO, 
De·f~:nd-a.nts, 

- ... --------.. -------. ------.· __ . · .. ----·-. ------·---x 
PRES:EN.T-. HON. LEON RUCHELSMAN 

Decision and order 

Index No. 500998/2022 

pe_cember 5, 2022 

The plaintiff has moved seeking summary judgen,.ent pursuant 

to CPLR §3212 arguing_ th:~r~ are no que-sti.ons of fact the 

defendants O"!e the m¢me.y sought. The -de·fenda:nts op:p..O"_se t_h.e 

-inotibn. Papers wer·e submitted by· the- par-ties and after r·eviewing 

.all the. arguments this court now makes the following 

·determination. 

On June 24, -2.0·21 and Allgust 2, 2021., the plaintiff" a 

merchant cash <.3,dvance funding provider etitered into contracts 

wii;:.h defendants who r·es-ide ih California. Pursuant to the_: first 

agreement the plaintiff purchased $:340,000 of defendant's future 

:ceceivable for $250, QOO. Pursuant to the :second agre.emEmt the 

plaintiff purchased $-3-35·, 000 of de(enctan-i:-' s future. rece_ivab1e for 

$ 2":5 O, 60 O .• The .def endarit Lin Miao- gu·ar an teed the ag re $ITJ.e·nt . The 

contracts· required the de·fendant to permit. oa,ily .temi t tance·s. to 

the plaintiff. The plainti:f:f asserts the def.endants stopped 

remittancE!s in January 2022 and now owe $262., 000 urider botl.1 

agreements. This action. :w·as commenced and now the plaintif-f 
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seeks surnmary j udgerrtent arguing there can bei no que.stions of lact 

the defendants owe the amount outstanding ari.d judgement should be 

granted in their favor. The c:iefendants oppose the motion. 

Conclusions of Law 

Whe.re the material facts at issue in a ca:se are in dispute 

surnma:r:y judgment cannot be gr$r'l.ted (Zuckerman v. City of New 

Yo.rk, 4 9 NYS2.d 557, 427 NYS:2ct 595 [1980]) . Genera)ly; it is for 

the jury, the trier of fac:t tp determini;; the legal cause cif any 

i,njury, hpwe.ver, where only one conclusion may be drawn f:r:om the 

facts then the question of legal cause m:ay b.e q.ecided by the 

trial court as a matter· of law (Marino v .. Jamison,. 189 ADJd 1021, 

136 NYS3d 324 [2d De~t.~ 2021) ~ 

In this case, there are no que.stiqn.;i of fact the. agreement 

wa:s a cash advance agre.ernent ahd :not ·a usurious· and unenforceable 

loa.n. Toe agTe~ment coritc3!ined a reconciliation provis.1911- which 

conclusively establish the. ·agreement was. not U$urio·us (see; K9 

bytes. Inc..... v. Arch. Capi tai Fundi.nq LLC., S.6 Mis,:c3d £l O 7, 57 NYS2.d 

625 [Supreme Court :Westchester County 2017]). The defendants 

argue the· recond.i.i.ation provision. in the contract wa$ me:rely 

illusory and thus not a true reconciliation proyi!:,:.ion, hence· the 

c6ntract was a loan a:nd was usur.ious --

·.The co1.1rts have developed thre:e c·rite·:ria evaluating wheth~r 

a particular a.rrarigernent is a l.oan or :a, merchant caae advanc~. 
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First, whether there is a reconciliation provision, whether the 

agreement has an indefinite term and lastly, whether the funder 

has recoµrse if the merchant declares bankruptcy (IBIS Capital 

Group LLC v. Fout Paws Orlando LLC, 2017 WL 1065071 [Supreme 

Court New York County 2017]). Thus, a reconc,iliation provision 

demonstrates, without any evidence to the contrary, that the 

plaintiff is not entitled to repayment in all t:ircurnstances. In 

this case the reconciliation provision is mandatory, supporting 

the simple conclusion the agreement is not a loan. This is 

particularly true where the defendants ''have not alleged that 

reconciliation did not in ac:tuality function as agreed (or, 

indeed, that" the defendants "ever even requested 

reconciliation)" (see, Streamlined Consultants Inc., et., at., v. 

EBF Holdings LLC, 2022 WL 4368114 [S.D.N.Y. 2022]). While the 

memorandum in opposition states that "On or about January 4, 2022 

defendants communicated with plaintiff to request an adjustment 

or reconciliation of the daily remittance amount pursuant to the 

loan agreements" and that "Pla.intiff rejected defendants request 

and demanded that rlefendant continue to make the daily 

remittance payments or be in default;, (see, Memorandum in 

Opposition, Page 7 [NYCEF Doc. No. 25]) there is no evidence 

supporting that c.ontention. Likewise, defendant Lin Miao 

submitted an affic:iavit which states that "on o.r around January 

4th 2022, I co:m:munit:ated with plainti:ff to request a 
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reconciliation o.f the daily remittance amoun:t two thousand 

dollars ( $2, ·o:oo. 00.) Soon thereaft,er, plaintiTf informed ·me that 

my request w.as denied and that I musl co.i1.tinue to make the daily 

payments in that exact the· amount or be irt default" (see, 

Affidavit of Lin Maio, ':1[11 [NYSGEF Doc. No . .23]). Again, there 

is no evidence supporting ti1e request for any reconciliation, 

This is particularly important. be.c,:1,use the contracts require any 

rec.onciliation requests to be in w.ri ting (.~, Sutton Fuhdin:g 

Future Receivables Sale ,i:l.nd Ptirch.a:se Agreement;, 111 {b), <Jll3 (b) 

[NYSCE.F Doc. Nos. 12 &13J) .. Without .any evidence of a requ~S:t 

for any reconciliation there has .been an. ins.uff.icient cipposi tion 

to the·. motion see.ki.n,g summary judt;:rernent. Thus., the defendants 

hav.e f.~ile.d ta r.aise any question of. fact whether .. any 

re.conciliation was sought or denie.o t.o eyen :.cha1lenge its 

·validity. 

The.~.~fore, no. issues of fact. have bee.n raise.cl which .would 

detn·and a denial of the motion for summ~ry judg.einent. 

Consequently, th·e motion seeking summary juo.gern~nt is .granted. 

So ordered. 

DATED: December 5, 20 .. 22 
Brooklyn N.Y. 

ENTER? 

Hon. Leon. R.uchelsman 
JSC 
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