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SUPREME COURT OF THE STATE OF NEW YORK :

NEW YORK COUNTY
PRESENT: HON. LESLIE A. STROTH PART : 52
‘ " Justice ' :
X INDEX NO. 160347/2015
MARILYN RUBIN. . | o , MOTION DATE 02/24/2022
Plaintiff, ' o
aint . MOTION SEQ. NO. 002
- V -
THE CITY OF NEW YORK, CONSOLIDATED EDISON - -
COMPANY OF NEW YORK, INC., | DECISION + ORDER ON
» _ MOTION
Defendant. .
X
CONSOLIDATED EDISON COMPANY OF NEW YORK, INC. Third-Party
: Index No. 595007/2022
Plaintiff,
- -against-
SAFEWAY CONSTRUCTION ENTERPRISES INC.,
CITYWIDE PAVING INC.
Defendant.
X
THE CITY OF FNEW YORK _ ' _ ‘ Second Third-Party
. Index No. 595088/2022
Plaintiff,
_ A-against—
CARLO LIZZA & S'ONS_ PAVING, INC
Defendant.
- X

The following e-filed documents, listed by NYSCEF document number (Motion 002) 75, 76, 77, 78, 79,
80, 81, 84, 85 86, 87, 88, 89, 90, 91, 92, 93,94, 95, 96, 97, 98, 99, 100, 101 102, 103, 104, 105, 106,

107
were read on this motion to/for ' SEVER ACTION

This is an action to recover monetary damages for personal injuries sustained on May 31, 2015,
when plaintiff Marilyn Rubin (plaintiff) stepp'ed into a puddle that allegedly concealed a large hole in the

roadway on West 43" Street in New York, NY. Plaintiff commenced this action against the City of New
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York (the City) and Co'nsolidated Edison:Company Qf New York, In’c.. (Coh Ed) on October 8‘, '201 5. Con
Ed commenced a third-party action agaihst Safeway COnsfrﬁction Enterprise, Inc. (SafeWay).énd Citywide
Paving, Inc. (Citywide) en Januéry 4, 2022, over seven years afte’r‘comme'ncement of initi_al actioﬁ. The
, City filed a,second third-party action against Carlo. Lizza .& Sons PaVing, .Inc. (Carlo Lizza Paving) on
.‘F ebruary 2, 2022, also over se_veﬁ years following initial actidn commencement.
Plaintiff now mdves to Sever'fhe third-party actiohé by ‘both defendants, the City and Con Ed, .
. pursuant te CPLR 1010.' Defendants the City, Con Ed, Citywide, and Safeway »oppo'se the mot‘ion,-
L Arguments o o | o
Plaintiff argues» that this .negligence eese islunrelated to defendants’ contractual claims and',
therefore, the Couﬁ should é‘evere both third-party aetions. Plaintiff asserts that fhis case is bredieated on
tort liability, and the third-party actions -are solely _bésed on | comple‘x contractual indemnity Aan‘d
contribution c]airﬁs. Plaintiff notes thet the _statute of limitations -on negligence claims has lohg. sffnce
expired. She further argues that the thifd-party actions will substantially de_lay the ,frial -and prejudice her
case, that these actions could have been commenced‘ years ago,‘ and that there has not been any discovery |
or disclosures. on either third-party acﬁon yet. In fact, plaintiff asserts that the City and Con Ed knew of
the third-party defendants from the easeﬁs‘ incept_ien. | |
Piaintiff lemphasizes that this case has been litigated fer api)roximat_ely seven years and, if the
_ third-party acﬁdns are not severed, she Wi}l be extrerhely delayed in completing diseovery and scheduling

a trial date before she can file her note of issue.

! Plaintiff’s motion also seeks an order to compel the City and Con Ed to produce their last witnesses, direct Con Ed to
provide all outstanding discovery or, alternatively, strike their answers for failure to fully comply with the Court’s order, and
permit plaintiff to file her note of issue. See NYSCEF doc. no. 109. The parties resolved these issues by stip‘u]ati.on.
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Plaintiff contends that the third-party indemnity and contribution claims should be addressed after
the jury determines Hability, 'causation, and damages. She maintains that a trial on this matter would
require trying unrelated issues if the third-party claims are not severed. l
The City opposes plaintiff’s motion, arguing that such severance would risk .cr‘eating inconsistent
verdicts and waste judicial resources. The City asserts that the New. York City Department of
Transportation (DOT) and Department of Design and Constructibn kDDCj records demonstrate that third-
party defendant Carlo Lizzg Paving had active permits to mill and pave the roadway at or near the subject
location at least 18 days prior fo plaintiff’s alleged incideﬁt. Therefore, the City argues that plaintiff’s
incident is potentially related to Carlo Lizza Paving’s roadway work and that it should be able to litigate
the case with a potentially'f liable party. |
Con Ed also opposes plaintiff’s motion, bécause its third cause of action sounds in negligence
| against both Citywide and Safeway; and therefore it is related to the ﬁrét-party action. Furthermore, Con
’ Ed asserts that the ultimate issue in the case is which'_entity, if any, was at fault for plaintiff’ s incident.
E Therefore, Con Ed argués that the claims againSt béth defendants and third-party defendants involve
iI common factual and legal issues. Con Ed furthér érgues that it is named in this action because plaintiff’s
f o accident is potentially reiatéd to the third-party defendants’ work on the subject roadwayt Therefore, Con
1 Ed maintains that severing the third-party actions would be highly prejudicial. o
: Additionally, Con Ed argues that severing plaintiff’s action will céus.e confusion, as liability cannot
be determined in the absence of the third-pafty 'defendants, who Con Ed allegés actually performed the

work. Con Ed maintains that the issues of negligence relate to all of the defendants and, in the interests of

judicial economy and consistency of verdicts, the Court should deny plaintiff’s motion to sever the third-

party actions. o S S
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In regard to plainti'ff s allegations of delay in bringing the third-pvarty action, .Con Ed argues that
plaintiff filed the complaint six months after the incident a,nd,' subséquently did not pro_sééute the case
expeditiously. Con Ed notes that plaintiff acknowledged that pért of the delay was due to the COVID-19
pandemic and, had its office not closed, Con Ed would have comﬁaeﬂced its third-party action sooner.

Additionally, Citywide and Safeway oppose plaintiff’s motion to sever both o’f the. third¥party
actions, adopting portions of the City’s' and Con Ed’s argufnents in opposition. |

In her reply, plaintiff asserts that defendants the City and Con Ed failed to offer a reasonable excuse

( : for their delay in commencing the third-party }actions. She argues that the delay prejudices her, because
 the statute of limitations for negligence claims involving personal injury expired four years ago. As such,
plaintiff ' asserts that she is precluded from asserting any direct negligence claims against the third-party
defendants here. She also notes that Con Ed’s negligence claims are also time-barred. Further, she argues
I that the case should be transferred to a judge in the Commercial Division for. the resolution of the third-
parties’ commercial and contractual matters and that SafeWay’s Qpposition papers were untimely filed.
: A. Analysis

CPLR 1010 provides that

claim or of any separate issue thereof, or make such other order as may be just. In exercising its discretion,
the court shall consider whether the controversy between the third-party plaintiff and the third-party
defendant will unduly delay the determination of the main action or prejudice the substantial rights of any

party. .

4

! ‘

i The Court may dismiss a third-party complaint without prejudice, order a separate trial of the third-party
|

{

The Court of Appeals has held that, while granting severance is within é trial court’s discretion, such
discfetion should be used spéringly, especially where complex issues ‘are intertwined. See Shanley v
Callanan Indus., 54 NY2d 52 (1981). Rather than fragfnenting trials, it ispreferable to facilitate one
complete and comprehensiVe trial to determine all the issues ipvolved between all the parties at the same
time before a jury. Id. The Appellate Division, First Department has stated thét, “tt]o avoid the waste of

judicial resources and the risk of inconsistent verdicts, it is preferable for related actions to be tried
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together, such as in a tort case whether the issue is the respective liability of the defendant-and the third-
party defendant for t'he plaintiff’s injury.” Rothstein v Milleridge Inn, 251 AD2d 154, 155 (1st Dept 1998)
(internal citations omitted). | | |

Although the City and Con Ed do not offer a reasonable excuse for the delay in comme_ncing the
third-party actions, the direct and thifd-party claims pertain to the same incident and potential negligence
involved. Plaintiff’s claims of defendants’ negligence are clearlxy ‘and substantially intertwined with
defendants’ claims against the ‘third-}.)arty- defendants. A. jury wouid not be able to draw conclusions
regarding defendants’ negllgence without understandmg the third-parties’ involvement and potential
negligence allegedly resulting in plamtlff’ s 1nJur1es While the thlrd-party claims may indeed involve
substantial litigation concerning contractual indemnity and contribution amongst the parties, such claime
are directly tied to whether any or all of the parties acted negligently. >.

A trief of fact cannot properly vdetevrmine whether a defendanf acted negligently without
considering whether the third-party defendant acted negligently. See Rothstein, 251 AD2d 154. Were the
Court to allow severance, the jury would improperly be precluded from considering the third-parﬁes’
negligence. As Safeway, Citywide, and Carlo Lizza Paving were éll potentially involved in the defect
which allegedly caused plaintiffs injuries, the Court finds thet it would be imprqper to sever those parties
from the first-party action here. Tne City and Con Ed’s -liabflity is directly tied to the alleged involvement
of the third-party defendants, making severance of the third-party actions significantly prejudieié] to the
defendants. As many factual and legal issues exist that are common to both the first- and third-party

actions, to warrant severance, would not serve judicial economy.

Accordingly, it is hereby
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ORDERED that plaintiff Marilyn Rubin’s motion for severance of the third-party actions

commenced by defendants The City of New York and Consolidated Edison Company of New York,‘Inc. |

is denied; and it is further
ORDERED that counsel for the moving parties shall serve a copy of this order wrth not1ce of entry
upon the Clerk of the Court (60 Centre Street Room 141B) and the Clerk of the General Clerk’s Office

(60 Centre Street, Room 119) and it is further

ORDERED that such service upon the Clerk of the Court and the Clerk of the General Clerk’s.

Office shall be made in accordance with the procedures set forth in the Protocol on Courthouse and

County Clerk Procedures for -Electronically Filed Cases (accessible at the “E-Filing” page on the court’s

website at the address www.mcourts.gov/supctmanhz).

This constitutes the decision and ordér of the Court.

12/8/2022
DATE

APPLICATION:
CHECK IF APPROPRIATE:
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