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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS: CIVIL TERM: COMMERCIAL PART 8 
-·------.--. ----·----- .- . -----------.---------x 

In the matter of the APPLICATION OF 
RED HOOK 160 LLC Petitioner, Decision and order 

Index No. 524909/2018 

For an Order and Judgement Pursuant to Lien 
Law 38 requiring Respondent to provide a verified 
itemized Statement of mechanics lien, 

-against-

BOROUGH CONSTRUCTION GROUP LLC, 
Respondent, 

--. ---·---·--·---.. .- . - .. -----------.-----. -- . ex 

PRESENT: HON. LEON RUCHELSMAN 

December 12, 2022 

As recorded in a prior order, the petitioner Red Hook 160 

LLC has moved seeking a revised itemized statement pursuant to 

Lien Law §38. The respondent has cross-moved seeking to dismiss 

the petition. The motions have been oppos.e(:1 respectively. 

Papers were submitted by the parties and arguments helct. After 

reviewing all the arguments this court now makes the following 

qetermination. 

On April 6r 2022 the Appellate Division held that the 

petitioner may· proceed with this application seeking a revised 

i temiz~d state.ment pu:r:-suant to Lien Law §38 ( In the. Matter of Red 

Hook 160. LLC v. Borough Cdnstruction Group LLC,. 20 4 Ab3ci 67 5, 

163 NYS3d 838 [2d Dept., 2022]) . Pursuant to that decisi.on th.e 

respondent has provided documents st1ppo-rting i t~mi zat ion, The. 

petitioner has moved once 9ga,in .;3rguing those documents are 
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insufficient. The petitioner presents three reasons why such the 

documents are i_mproper. First, they argue the respondent has 

engaged in a document dump without providing proper "substance, 

structure and organization" (see, Memorandum of Law, page 2 

[NYSCEF Doc. No. 139]). Second, the itemization employs an 

improper total cost approach arid lastly, the itemization includes 

amounts in excess of resporiderit's written admissions. 

The respondent contends that t:he ''Revised Lien Itemization, 

including the April 18 Bauer Affidavit, breaks down category by 

category, trade by trade, line item by line item, the amounts 

sought in the Lien to the penny in the amount of $2,542,806.20, 

and contains substantiating documentary proof such as payment 

requisitions, materials invoices, labor sign-in sheets, and 

detailed payroll summaries showing the laborers and their rate Of 

pay" (~, Affirmation in Support, §27 [NYSCEF Doc. No. 163]). 

Thus, the respondent argues they have sufficiently itemized the 

lien sought. 

Conblus~onB of Law 

It is wel], settled that upon demand the lienor is required 

to furnish an itemized statement detailing the disputed amounts 

( De Palo v. McNamara, 139 AD2d 64 6, 527 NYS2d 283 [2d Dept., 

1988]). Thus, clearly, the lie.nor need only furnish 

dcicu:menta.tion concerning amounts in. dispute rather than the 

entire project (Solow v. Bethlehem Steel Corp., 60 AD2d 826, 4.01 

2 
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NYS2d 227 [ pt Dept., 197 8] ) . As the court stated "Section 38 of 

the Lien Law does not establish an absolute right to a detailed 

statement from a lienor as to all the items of labor and/or 

material and the value thereof for which he claims a lien but 

qoe.s require a statement from a lienor as to items in dispute'i 

(id). 

In FPG Maiden Lahe LLC v. Pizzarotti LLC, 2022 WL 142085 

[Supreme Court New York County 2022] the court explained that 

"the legislative intention of the Lien Law i.s to provide 

itemization that allows the owner to check the items claimed in 

the lien ... The li.error must provide the description, quantity, 

costs, and rates for 1naterials and labor charged" (id). 

Therefore, ih FPG Maiden Lane {supra) the court held that it was 

improper to merely s.ubtract the total amount paid frOm the total 

amount of material and labor charges because the total amount of 

material and labor could have included amounts already paid. The 

court stressed that "the lien cannot be fOr amounts already paid, 

but the Owner has no way to check the math" (id). The.refore, the 

respondent must provide itemization concerning which items have 

not been paid. The court concluded the respondent must provide 

documentation "that enables the owner to cl·early identify the . . . . . . 

charges that actually .!:ium to the amount of the lien'' (id) . 

Therefot.e, a review o.f the do.::::uments submitted rev.ea1s that 

the .amount. sought for unpaid labor .and materials is 

3 
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·$-1; 00.7, 364-. 32. That amount is g.J;eq:ned from N-;{SCEF- Docpmen.t 

].\J;umbers 100-, 101 and 102 which cqnsist :of labor sig;h in sheets, 

payroll summaries and trade materials. There is a further 

request for reta.ihage _in the·- amount of ·$1.39, 6-.3_3 .80 {see, 

Affidavit of Michael 8'3.uer, ~ 16 [NYSCEF Doc. No. 94]), Mr, 

_Bauer·' s affidavit further states .there are reimbursable ·expenses 

c;iue in the amount of $138,214.19 with reference to documents 

supporting that .amount and general condition reirnbursements in 

the amount of $289,165 ..• 48 and a co:nstruct.ion manager fee: .. of 

$700,000. Lastly, the respon<:ient seeks. rec::overy ,o.f $268,518.41 

for June 2.01·s payment ~hortfall. Agairir the B"auer af fida::Vit 

references· ·all the documents supporting the amounts -sought. The 

amounts note.ct add up to $2,542, 896._20 which is a negligible $90 

diffE:lrent ·that the amou"r'1.t smight, namely- $2,.S-42, 806 • ..20. 

·Thus, the res;Pohdent has segre..gated the amount-_s _int,o -six 

distinct categories undermining any argument the respondent has 

mereiy engaged in a document. d1,1:mp .. witho;ut organizing· or 

explainin~:1_ .how the documents relate to the f.:Lna,l amount sought. 

The petitioner a.J::"gu.es t.he information submitte.d is· insufficiently 

itemized a For examp'le,. the petitioner p9ints out that th~ Jun:e 

2018 shortfall amount of $268,518.; 41 is not itentized and the 

petitioner has rid t-ia-y -of .knowing whether .the sh.o-r_t:fail is due tq 

g.eh"era:l. conditions, trade costs, fee.s _or reimbu_rsable: expens.es. 

However, that amount is comprised by C:onsiderin9 the amount 
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sought $2,351,072.47 less the amount of $2,082,554.06 actually 

paid. Further, the respondent has produced a .document which 

contains wire transfers from the petitioner to the respondent 

which equals $2,082,584.06 (see, NYSCEF Doc. NO. 113). Thus, in 

addition to the documents already submitted the petitioner is 

aware of the amounts it paid and the nature of the amount still 

owing. 

Tn truth, the primary basis there has been insufficient 

itemization stems from the June 2018 shortfall amobnt bf 

$268,518.41. Therefore, while the information provided is 

sufficient, in eff_orts to resolve this matter the respondent 

should provi<:le supplemental information further suppo:r:ting this 

shortfall. 

Moreover, whether there are items within the lien that are 

improper is not a matter to be dealt with considering a motion 

regarding itemization alone. There is no argument presented that 

there was no justification for the filing of the lien at all 

(see I Stronqback Corp. , V. N. E .D. Cambridge: Avenue Development 

Corp., 25 AD3d 392, 808 NYS2d 654 [Pt Dept., 2006]). Thus, any 

questions whether the lien ha.s been Overstated ox exaggerated 

cannot be decided at this tim.e. That determination is properly 

dohe in ari a:ction to foreclose a Mechanic's Lien:. and while sucn 

determination can be o.ecided via i?- summary judgement motioh 

concerning wilful exaggeration (Marinelli v. Shifrin, 26.6 AD2d 
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227, 688 NYS2d 72 [1 st Dept., 1999]) the papers before U1e court 

do not contain such a motion anci the court cannot deem it as such 

(se'e, Santagata v. Vinegar Hill Group, LLC; 41 AD3d 576, 837 

NYS2d 342 [2d Dept~, 2007']). Moreover, that standard requires 

proof that the respondent deliberately and intentionally 

misstated the amount of the lien (J. Sackaris & Sons, Inc .• LLC 

v. Terra Firma Construction Management & Generc'3.l Contracting LLC, 

14 AD3d 538, 788 NYS2d 4:24 [2d Dept., 20d5]). Therefore, while 

such proof might be forthcoming, at this juncture the court 

cannot consider the cancellation of the lien. The respondent has 

prima facie demonstrated; through the abundance of evidence . . . . 

submitted, the adequate itemization of the liens. 

Therefore, the motions are held in abeyance pending the 

supplemental submission noted above. Upon the submission of that 

information the court will then definitively rule upon the 

motions. 

So ordered. 

ENTER: 

DATED: D~cember l.2, .2022 
Brooklyn N;Y, H;on, teon Ruchelsman 

JSC: 
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