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At an IAS Part.36 ofthe Supreme Court of The 
State of New York, heldin:and for the County of 
Kings, at the Courthouse located at 360 j\dams 
$treet, Borough.of Brooklyn, City and State 9f 
New York, on th~ay of DecemberJ 2022. 

PRES-ENT: 
Hon.'Bemard J. .Graham~ J:S.C-. 

SUPREME.COURT OF TBE STATE OF NEW YQRK 
COUNTY OF KINGS 
----------- - ---~----------.., ___________ .,. ___________ ------------------. . ' . 

BRENDA ELLIS, as the Propdsed Administrator of the 
E$tate of JEFFRE ROSS and. THE EST ATE OF JEFFREY 
ROSS and BRENDA.ELLIS, a$ the.Administratrix--ofthe 
Es~ate of JEFFREY ROSS, 

P lairtti ff{ s), 

-against-

BUSHWICK CENTER FOR REHABILITATION AND 
NURSiNG1 BUSI-iw.tCK CENTER FOR 
REHABILiTATION AND HEALTH CARE, BUSHWICK 
CENTER FOR REHABILITATION. ANO 
HEALTHCARE, CENTERS HEAL TH CARE, LLC,. 
CENTERS FOR SPECIAL TY CARE GROUP, LLC, 
CENTERS FOR SPECIAL TY CARE GROUP,IPA, LLC, 
WARTBURG RECIEVER; LLC, WYCKOFF HEIGHTS 
MEDICAL CENTER~ BEDFORD CENTER FOR 
NURSING AND REHABILITATION CENTER, INC., 
ALLURE CARE-MANAGEMENT LLC,.ALLURE CARE 
MANAGEMENT LLC,. d/b/a BEDFORD CENTER FOR 
NURS{N.G AND REHABILITATION, and THE ALLURE 
GROUP LLC . . . ., . :, 

Defendant( s). 

-·-------------------------------------------------------~----------. . ' . . . . . . 

Ind_e~ No. 502005Yio22 

DECISJON/OR~ER 

Recitation, as required by CPLR §2219(a), of the papers considered on the review of 
th•,s,motion to:,~ismiss plafnt1ffs compfai'nt, pursuant to CPLR ·§321 l{a)(S). \ 

P::ap.ers 
Notice ofMotio~ and Affidavits Aim~xe(l._, ........ ~ ................. . 

Otdei: .to Show .C~~se and. Aft'idavits Annexed ... , 1 .•••• ; ••••••• _.· •• ;7 ~-

.NVSCEF Qq1;. # 
(seq. 1) i3.:J.(> 
(seq. 2) 3·g..4$ 

[* 1]



FILED: KINGS COUNTY CLERK 12/23/2022 03:18 PM INDEX NO. 502005/2022

NYSCEF DOC. NO. 72 RECEIVED NYSCEF: 12/23/2022

2 of 8

. Answering Affidavits ......... , ........................ , ..•. -. . . . . .. • . . . . • . (seq. () 49-5:6 
(seq. 2) 57-64 

RepJyingAffidavits ......... , ..................................... ,....... (seq. 1) 65 · 

. Exhibits ... ' .... ; ......... ·; · ....... · ...... • ....... · ... ; . '., ' ................ • .... .,.~ 
(seq: 2) 66 

Other: ......•.......•............ -............... , ...... -.... · ........ • ......... -.... -... . 

Upon the. forego_ing cited papers, .the Decision/Order on this motion- is. as follpws:_ 

Cqtinsel for.(;lefendants WartburgReceiv.er.LLC d/b/a Bushwick Center"for 

Rehabilit~tionand He·alth Care i/s/b/a l3t.1$hwick:Cente.r for·Rehabilitation and Nursing; 

BushWick Center fqr RehabiHtarioh an.d H_e~lth (}are, 13tishwick Center for Re.ha:bilitati:on 

and Healthcare, artd Wartburg Receiver LLC (''Bushw~ck Center") ari.d:Centers for 

Specialty Care Group LLC.i/s/h/a Centers Health Care LLC1 Centers· for Specialty Care 

Group LLC -and ,Center:;; for :Specialty Care Group IPA, LLC (''Centers:fot sp·ecialty 

Car~'t) has moved (s~. I) for an Order, pursuant to CPLR,'§321 l(a)(S) •. dismissfr1g 

plaiqtiffs cau$·es ofactiort for wro.ngful death arid medical malpractice on the grounds 
. ' 

that these causes of action ate ti1ne-barred. 

Counsei for defendants Bedford Center for Nursing and Rehabilitatiort,_Allure 

Care Management, LLC, Allure Care Management LLG d/b/a Bedford Center for 

Nursing and.Rehabilitation ,C'Bedford Center") :and the Allure Group, LLC ("Aili:ite") :has 

also nioved (seq. 2) for an O:rde:r, pursuant t<i ·CPLR §.321 l(a)(S), disniissing.plaintiff''s 

causelfof action for wrongful death ,and im:dical malpractice on thi;: grounds that these 

causes ·of action atetime.:barred. 

Opposition to the reliefsoughtin defendants' motions has been submitted by· 

plaintiff, who contends that the suit was timely filed.within the-statute ofiimitati~ns on 

all caµs~$ of action -agai_nst the moving. defendants .. 

Background· 

Counsel for _plaintiff infrial°l:y commenced an.aotion.so4n4ing in medica1 

p,.alP,racti~e by .the, filing. _o°f 1\ Summons :and-Com.plaint wfth ·the Clerk of this Co~rt, .:on·. or 

·abo1,1t J~ntJ.ary LS~ 4021 un_der-Inde~· No. 5012J.6/202l• (the "first action~') .. 
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In tm:: first acti~n, Counsel for defend~nts Bushwick Center~ Centers for Specialty 

Care, Bedford Cent~r, Alh.1re, µnd Wyckoff Heigl:its M¢dkal Centei ("Wy~koff') moved 

to i:lis_miss plaintiff's complaint for fack of cap~city updn the. gtourtds\that plaintiff, as a 

"Pr9posed Administrator/; did hot h_ave legal capacity _to.bring the action. Wyck9f:falso-
. moved for-summary Judgment. S aid.-moti oils were unopposed. On Jtily '27, ·-2021, : 

foHowing.orai argument, Hon, Ellen Spodek issued an.Qrder·that granted-defenda,nts' 

inotior,s and 4isrnissed plaintiff-s:c;:ompJaint. 

On August l'O, 2021, ·counsel. for plaihtiff served !l. N9tice of App~l upon ~oµnsel 

fot Bushwick Centet and Specialty Care, counsel for Bedford Center ahd Aliure1 ~nd 
counsei for WyckotT. Counsel.for plaintiff-subsequently filed a Notice ofWit.hdr~wal' of 

Notice. of Appear on March i8,, 20·22. Judgment was· entered on. May I 6, 2022. 

On January 20? 2022, counsel for plaintiff comm~nced the instant action (tbe 

· "second_ actioJJ") by the .filing ofa _Summons and Complaint, at_ whicli time the plaintiff 

was still a Propo~ed Adrni1i.istrato.1-:. On February 7, 2022, Lett<:::r_s ofAdmirtis_trat_ioii wety 

issued by the Kings County Surrogi;\te's Court appointing Brenda Eliis as the 

Administrator-of the Estate-ofJeffreyRoss. On April 8, 2022, plaintiff's counsel filed an 

Amended Summons and Amended Complaint with the caption altered to tnclude ,Brenda 

Ellis as the. Administrator qf the Estate of Jeffrey Ross, which was served.on all 

defendants on.or before May 17,).022. 

Parties·; Contentions~· 

1his-Court is presented with the-issue of whether CPLR §205{a) applies to; 

plaintiffs causes,ofaction for wrongful death and. medical malpractice; and if so,: 

Whe.ther these cau.s~s of action were tim~Jy filed ih accotqance with th~. "Statute of 

Li1nitations. 

In suppott. of the·m"t>tion t9 dismiss ~:m behalf of Busqwi9k Ceritet a_n&Spe?ialty 

Care, ~seq. 1 ), counsel for. defendant argues·-that the plainti:frs>wrongful.,death daiF is 

thne·barred·~ as the.s_ummons-and complaintforthe-second:.actien·was filed over tj1ree .. O) 
morit~s after the- statufo oflirn itatioJls ~xpired on Septe"inber I. 2:0Z 1. · Counsel·. alsQ argues 
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that plaintiff I? clail'qs for m~dical -m~lpractic~--~ time barred,. as tb~ summons and 
.· : 

complaint for the:~ecoild actiQn ~ere filed. eleven (11). days after-the-:statute. of limitationi;-
. ' 

expire•d on January l l, i02-2-.Jn aqdition, G:Q'l,:insel ass~fts th~t pla.intiff cannot. r~~ive the· 

benefit ofth.e CPLR §205(a)..six .. month·'~savings provision'> beca~se the·-s·ec9nd ~ction 

was not r-ecomrnc;mced with a proper plaintitrwith capacity. Further, ·co.unsel ar~es .that 

plaintiff.is pf~cluded from recommencing the .second aption under the do~fne of. 

cqllateral.:e$foppel, ·as,:th~js•sue of ~-h~ther the plaivtiff as .a. propQsed. administrat?r had. 
. . 

the capaci_ty to-·comrnence th~ acti<?n· .on beh~lf of the <;;state was de~id¢(1 a~fl!n$t ~1at p_arty 

in thetirstact1ont resulting in the dismjssal ofpl~intifrs--co¢plaint.. 

In support of the.motion ·to dismiss on behalf of Bedford, Center and.-J:\llu:r~ (seq. 

2),..counse'J for· defend,ant. asserts the. ·same arguments as co.;.defendants BushwickiCenter 
• 1 

and· Specialty care,. as set forth above: 

Plai;ltift by .. her ·auorneys, opl?oses.-tbe relief sought in defeQ.dt;1.11ts•· motion~- by 

argufog that tlle six~month "-savings ptovi&i~n,.. proyide4 Jn CPl,.R §:205(a) .<;lpes· .app:ly ~o 
' 

the se.conci action, a-s the case was not dismissed on ~e 1,11eriis ( or fot fanµl:e to 9~ta:i.tt 

·personal jurisdiction· over .the. def'ertdant,_ ·neglect to· prosecute,. or volurttary 

di$.continuance) .. 1n.a4ditiop, counsel for P,laintift.asserts that the second action w~ filed 

,W.ithih ~-ix (6) months of.the·tenninatioQ 0.(:the.fll'st ac,;tion, andas·.such, the. 

cort11n~cemep.t of the s.econd action Wa!i timely. ·Plaintiff's counsel notes.thiltth~ 

proposed .administr!ltor has since·· bee~ appuioted Adini~i$.tratqtf ~n .~mended. s~ons· 

and complaint was served· on all defendat'ltsfand thatwhatever d~f.e~t ha4 ~xisted;w.a:s 

cur.ed. 

Discussion:-

CPLR §205(i). ~xt~nd~ the time to commence an ac.tiQn after-the ferniin~ti?n Q(.~ 

·earliet·related action, 1 where boih actions inv.olv-e the.same trans~cti~n or occurre;nce or 

· 1 In order· for the •!savings. provision'' to· appl~, ther:actio11 must .be "te~inate~ ~ anr o~~ ~a~ner. t~ari b~.-~ .. 
voluntary discontinuance-, a fa'ilure to· obta:iil personaljur.isdiction overlhe·defendant;_a d1sm1ssal.of-the.c~mplamt 
Jor·neglci:f to prosecute the.action, or a·f'maljtidgmerit-ort the 1nerits, .. " CPLR '§20S(li.). 
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.series of transactions or·oc·currences .. See CPLR ·.§2,05(~);:.Sokoloff v Schor. 176. -?J)3d 

120 [2cfDept 2_(H9]. The new.action-may-be commenced within six months aftefthe 

te.nnination of the· e~l~~t related_.action, provided th~:ear1ier related· .action ·was tiptefy 

comm·enced within the ,$tatute of liil):italions. C,PLR §20~{a). 

"The Order of Hon .. Ellert Spddek (July -27,-:202:l) ·.d~~missed" the-firi;t_actio.~.o:n the 

grounds that the proposed.administrator-lacked capacity-to·-p"ut_sue the actioP.i Su~h 

:grounqs for disniissal do not prevent plafotiff from recoimrtenci"ng the ~¢ti oh under CPLR 

§205.(a). Following -the.-p;ism.iss~l, plaintiff had :six months to recom1nenc_e.-the-action. 

When pl~ilj.tiff filed the s~cond.,actio1;1 on Janu1;1ry z:o~ 2022, -it was within six mo~ths- of 

the disll].i_ssal ~f Qie first actiop.. 2 

lri- determining whether the:second: acti:on is deemed. timely ·v.hder CPLR §;20-S(a):, 

the· Court must first look to when the first·action·w~s tile{(- in tmnjui;iction wit~ fb,t 
applicatiQp. of the E'.Xecutive.-Orders· issued ·by Governor Cuomo: in 2020_ d'uringtij.e·Covid• 

p~ndemic. 

·With refipeqt_ to the wn;m-g;t\11 <lea th .cause of action, the. decedent, J etrr.ey Ross~ 

died on January 16,_ -201~.- Pilrs_uant to EPTL §.5w4._1, the:·plah_1tiff.wo~I~thave untLl 
January i6~ 1021 to file the ·action.3 · In light of the Cov1d· To.Ii, 4 the time to, file tli¢, actiqn. 

was extended until September i, 2021. Therefore,. the filing of.the-first action on !anµary· 

J. 5, 202:1 w.3,;s werll within. the Statute·. of Limitations. for a wrongful d"eath "Claim. : 

With re$pe_ct to th~ medi~al m~lpradice· cause of action, the malpractic:e alleged "in 

platntifrs complaint ' 4continuep up. -µ11til_.'Novem_b~r 2.8, 20.18.U.See-NYSCEF Po¢. #2, 

Putsuant·to CPLR :§"2-14wa-,_·tJie:plaintiffwould hav~ until May 28; 202P·to-fil¢. the;act.ion;s, 

As :this deadline, feil within the--Covid· Toll? the time· to file th~ action WB:S exten~~d until 

2 Six montJis fi-om July:27, 2021 is)anu_ary p,"2022. . . 
3 The statute pflimitati9ns for an action to recover ~amages forwro11gft1l <le;ith is two years·fh)m the decedent's 
d_epth. See EPtL §5-4il. . 
• Pursvant to Exe~iive Ord:er202.8, the S_tatute ofI,,ilnitp.ti~ns was tolled due lo.ttie Covid_pandemic {the "Cov~d 
Toll;'), The toll was in effect'from March 20,292_0 throughNovemb,cr3, 2020. $ee·9 NYADC.8.2Q2.72.: . 
'The-._statlite of lirnitations for action$ sounding in meclicalmalpractice is two years .and six mo_nths, whic~ is. 
mea_sured from the <late ofthe alleged negligent act. omission, ·or failure. ~ee·.CPLR §214-a. 

Page·Sof8 
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January 111 2022. 6 Therefore1 the filing ofthe first action on January 15, 2021. was well 

within.the Statute of Limitations for the alleged mediGal malpractice claims. 

Oefenda,nt argues that the "savjngs provision'' of CPLR §205{a) does not ~pply to 

the s.econd action b¢cause tpe plaintiff recommenc,ed the secoi1d action ~- a "proposed 

administrator;' and the Letters of Administration wete ·not issued until after the six­

month period afforded by CPLR §205(a) had lapsed. Accordingt• de"rendant, the: date: of 

· termination of the first action was July 27, 2021, which was whenJhe .action was: 

dismissed by Order of JtJdge Spodek. However, pl~intiff asserts thatthe first action was 

not terminated until. eith~r the plaititiffwitbdrew the notice of appeal on. March I 8~ 2()22, 

or when _thejudgtnentpf dismissal ofthe .first action was entered on May 16, 202f·· "For 

purposes ofCPLR205(a), ""termination'' ofthe prior action occurs when appeals ~s of 

right are exhausted.'' Andrea·v Arnone; Hedin. Casker. Kennedy & Drake, Architects: & 

Landscape Architects, P..C. (Habiterra. Associates) et al., 5 NY3d 514, 519 [2005J. This 

Co~t finds that the_ terminaJion ofthe first action was when thejudgment of dismissal of 

the: first action was entered ori May Hi, 20.22. Deutsche Bank National Trust Company v 

Baaqu·ero, 192 AD3d 660 t2d Dept 2021 J. This gave pfaintiff°six. months from M'a,y 16; 

2022, which is November 16~ 2022, to.recoibmence the action.The Letters of 

Administration were :issued on February 7,:2022_, and the- amende.d suirtmons and• 

complaint for the second action- was. served upon defendants on April 8, 2022, all'.of 

which occurred bt:;.(ore the sbMnonth·period elapsed (as calculated from tp.e entry;of.the 

judg1,11entofdisrrii~sal cm. May l 6, 2022). 

At the time the first action was disinissed by Judge Spodek, the litigants believed. 

theywcmld be able to re-file the action within six•itionths. it is through no fault o~the 

,parties·that. the Surrogate's Court was- delayed in issuing the Letters of Administration. 

Th.is Court recognizes that "the Statute of Limit~t.ions was enacted to afford pr.ote:c;tion to 
. . ' 

defendants against defenqing stale clai_ms.l)ftet a reaso9~ble ·peti(;.d oftime·ha,d·et?p.sed 

during whi"~h a person of ordinary diligence would bring-aJi action:'' Flanagan V Mount 

. . 

··6 "The C,o~rts fiave· calcu laied the CQvid. Toll: t9 -~ 2i8 -~ays •. Baker v 40 WaU St. Holdings Corp .• 74 fyfi~c~3d. 3_81 
[Sup Ct Kings .County. 2022). · · · 

Page-6of~ 
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Eden Gen. Hosp .• 24.NY2d 427 [l969]. While:there is an "''important policy of ~iving_ 

·repose tq huinan affairs," there $"<::.also. exc~pHons to th~ Statute ofLjmitations, such as 

. GPLR §20.S(a), which Wruf.designed to ameliorate the potenti~lly ''h_arsh cons<::quence of 
' . . ; 

applying a limitations period ·where the defending_pi.l:rtY has had ti:rnely notjce of~e 

action." Ro·driguez v·lltver Vai. Care Ctr .. Irie.,_ 175 AD3ci 432. [lst Dept :2019]; Malay v 

City-of Syracuse, 25 NY3-d 323, 327 [2015]; Flanagan v MoUnt Eden Gen.· Hosp.; 24 

NYid at -429. ·Not 9nly did the defe.ndar:its .have timel,:Y notice. pf the second:action; but. th~ 

de.feet in cJi.pacity wa·s outed prior t.o defendants'' motions tq dismiss the second .actjo,-i. 

Plotkin vNew York City Tr.. Auth.~220 AD2d 653 [2d Dept 1995]. This Court al.so 

recognizes the strong public policy in favor of resolviilg ca$e,s on the merit~. and as such.­

the relie"fsought in the defendants' motions to dismiss is denied. 

The caption is amended to read as follows: 

____ ...,_..,,.. ___ • --- . -----· -- , -----------•-••· ••-•--•- . •--•-.. •& •-w ·- --

BRENDA ELLIS, as the Administratrix ofthe E&tat¢ of 
JEFFREY ROSS, 

Plaintiff(s), 

-against-

BUSHWlCK C-ENTERFORREHABILITATI0N AND 
NURSING, BUSHWICK CEN)'ER FOR 
REI1ABILITATI0N AND HEALTH CARE~ 8USHWICI( 
C.ENTER'f0R REHABILITATION AND 
HEALTHCARE, CENTERS HEALTH CARE, LL_C, 
CENTERS FOR SPECIALTY CARE G_R0UP~. LLC, 
CENTERS. FOR SPECIAL TY CARE GROUP, IPA,LLC; 
WARTBURG RE-CIEVER,LLC, WYCKOFF HEIGHTS 
MEDICAL CENTER, BEDFORD CENTER FOR 
NURSINGAND REHA.13ILITATION CENTE~ INC., 
ALLURE CARE MANAGEMENT LLC,.ALLURE CARE. 
-MANAGEMENT LLC, d/b/a BE_DFORD GENTER FOR 
NURSING.AND REHABILITATION and"THE ALLURE . . ' - . . ,. . ' . ' . - . 

GROUP,_ LLC;_ 
'Defendant(s ). 

Page 1'of.8 
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Conclusion: 

Accordingly:, d~fenda,n,ts'-motions (s¢q. l and 2) to dismiss for hi.ck of ca,p~city, 

.pursuant to CPLR §32 l l(a:)(5), are denied. 

This shall constitute the decision and order of this Court. 

Dated: DecemberJ_J- ,. 2022 
Brooklyn, NY ENTE.R 

on. Bernard J. Graham, Justice' 
Supreme Court, K1ngs County ' 

HON.BERNARDJ.GRAHAM 
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