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NYSCEF DOC. NO. 72

RECEI VED NYSCEF: 12/23/2022

At an-TAS Part 36 of the Supreme. Court of The
State 6f New York, held in-‘and for the County of
Kings, at the Courthouse located at 360 Adams
Street, Borough.of Brooklyn, City and Slate of
New York, on thiezx¥day of December 2022

PRESENT:
Hon. Bernard J. Graham, J.S8.C,

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS

BRENDA ELLIS, as the Proposed Administrator of the
Estate of JEFFRE ROSS and THE ESTATE OF JEFFREY
ROSS and BRENDA ELLIS, as the Administratrix of the
Estate of JEFFREY ROSS,

Plainitifi{s),

-against-

BUSHWICK CENTER FOR REHABILITATION AND
NURSING, BUSHWICK CENTER FOR
REHABILITATION AND HEALTH CARE, BUSHWICK
CENTER FOR. REHABILITATION AND
HEALTHCARE, CENTERS HEALTH CARE, LLC,
CENTERS FOR SPECIALTY CARE GROUP, LLC,
CENTERS FOR. SPECIALTY CARE GROUP, IPA, LLC,
WARTBURG RECIEVER, LLC, WYCKOFF HEIGHTS
MEDICAL CENTER, BEDFORD CENTER FOR
NURSING AND REHABILITATION.CENTER, INC.,
ALLURE CARE MANAGEMENT LLC, ALLURE CARE
MANAGEMENT LLC, d/b/a BEDFORD CENTER FOR
NURSING AND REHABILITATION, and THE ALLURE
GROUP, LL.C, _

Deferidant(s).

Index No. 502005/2022

DECISION/ORDER

Remtatmn, as requlréd by CPLR §2219(a), of the papers considered. on the reVIew of
this !IlOthIl to: dlSl’IllSS plaintiff’s complaint, pursuant to CPLR §3211(a)}(5).

Papers

Notice of Motion and Affidavits Aimexed..........oovveiiiinns

Order to Show Cause and. Affidavits Ann‘exe’cl. O S
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Answering Affidavits......... e et ens e d e e et e e ceeeene (3£, 1) 49-56
(seq. 2) 57-64
Replying Affidavits............... oo et ey . (seq. 1365
(s¢q.2) 66
ERRIBIS .« et vrieriee e eiaeeeee s eneseeeaie et s s e e e e e ‘:
Other; ...... F T T P A

Upon the foregoing cited papers, the Decision/Order on this motion is as foll;(_)w's':__

Couinsel for defendants Wartburg Receiver LLC d/b/a Bushwick Center for
Rehabilitation and Health Care i/s/h/a Bushwick Center for Rehabilitation and 'Nilrsing;
Biuishwick Ceriter for Rehabilitation-and Health Care, Bushwick Center for Rchaﬁﬂitation.
and Healthcdre; and Wartburg Receiver LLC (“Bushwick Center™) and Centers for
Specialty Care Group LLC.i/s/h/a Centers Health Care LLC, Centers for _Sp‘ccialti'y Care
Group LLC and Centers for:Specialty Care-Group IPA, LLC ("“Centersrffor'SpeCisélty‘
Cate”) has moved (seq. 1) for an Order, pursuant to CPLR §3211(a)(5), dismissing
plaintiffs cairses of daction for wrongful death and medical malpractice on the _grc}un‘ds
that these causes of action ate time-barred. V

Counsel for defendants Bedford Center for Nursing and Rehabilitat_ion,_Alélure_-
Care Management, LLC, Allure Care Management LL.C. d/b/a Bedford Center f_Of;
Nursing and Rehabilitation (“Bedford Center) and the Allure Group, LLC (“Allure”) has
also moved (seq. 2) for an Order, pursuant to CPLR §3211(a)(5), dismissing.-plaif:ltiff?'s
causes of action for wrongful death-and inedical malptactice on the grounds-that t;he_se
causes of action are time-barred.

Opposition to the relief sought in defendants’ motions has beeri subritted by
plaintiff, who contends that the suit was timely filed within the statute of -Iimitaticén‘s on

all causes of action against the moving defendants.

Background:

Counsel for plaintiff initially commenced an action Sounding in medical
malpractice by the filing of a Summons.and Complaint with the Clerk of this Cou:rt,.on-. or
-about Jaruary 15, 2021 under Index No. 501216/2021. (the “first. action®). :
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In the first action, Counsel for defendants Bushwick Center, Centers for Siaecialty
‘Care, Bedford Center, Allure, and Wyckoff Heights Médical Center ("Wyglcoff”); moved
to disryiss plaintiff's complaint for lack of capacity upon the gronnds-that plaintiféf; as:a
“Proposed Administrator;” did not hive legal capacity to bring the action. Wyckq:ffals'o
‘moved for summary judgment. Said.motions were unopposed. On July 27, 2021,
following oral argument, Hon, Ellen Spodek issued an Order that granted-defende:;nts’
motions and dismissed plaintiffs:compldint.

On August 10, 2021, counsel for plaintiff served a Notice of Appeal upon j‘c,d_l_msel
for Bushwick Center and Specialty Care, counsel for Bedford Center and Allure, and
counsel for Wyckoff. Counsél for plainitiff-subsequently filed a Notice of Witﬁdraiwa'l: of
Notice-of Appeal on March 18, 2022. Judgment was entered on May 16, 2022,

On January 20, 2022, counsel for plaintiff commenced the instant action (the

" “second action™) by the filing of a-:Summons and Cemplaint, at which timef:the-p_lfgintiff

was still a Propoged Administrator. On February 7, 2022, Letters of Administratiéﬁ were
issued by the Kings County Surrogate’s Court appointing Brenda Ellis as the :
Administrator of the Estate of Jeffrey Ross. On Aptil 8, 2022, plaintiff’s counsel filed an
Amended Summons and Amended Corripldint with the caption altered to 'includeéBrcnda
Ellis as the Administrator of the Estate of Jeffrey Ross, which was served.on-all :
defendants on or before May 17,.2022. |

Parties’ Contentions;
This Court is presented with the-issue of whether CPLR: §205(a) applies to

plaintiffs causes:of action for wrongfiil death and medical malpractice, and if so,f

whether these causes of action were timely filed in accordance with the Statute of
Limitations. | f

In suppott.of the-motion to dismiss on behalf of Bushwick Ceritet a,nd-":Speéaialty
Care (seq. 1), counsel for defendant argues-that the plainfiff’s-wrongful death claim is
time barred, as the summons.and complaint for the second action was filed over tﬁree.’@)

moniths after the statute of limitations expired on September 1, 2021. Counsel also argues
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that plaintiff’s claims for medical malpractice are time barred, as the summons arir‘d
complaint for the second action were filed eleven (11) days after the statute of lir_ixitations.
expired on January 11, 2022. In addition, counsel asserts that plaintiff cannot r'c(:(jeive the
benefit of the CPLR §205(=) six-month “savings provision” because the secorid ajc,tic)n
was not recommenced with a proper plaintiff with capacity. Further, counsel argues that
plaintiffis precluded from recommencing the second action under the doetrine of
collateral estoppel, as.the issue of whether the plaintiff as a proposed. ad’ministrat@:r had
the capacity to-commence the 'acﬁqn" on behalf of the estate was dec¢ided ag_ai_n_s't tjlat party
in the first action, resulting in the dismissal of plaintiff’s -complaint.. 'i

In support of the motion to dismiss on behalf of Bedford Center and.-Allu,r'(ia (sed.
2),.counsel for defendant asserts the same arguments as co-defendants BUShwii:k;fCenter
arid Specialty care, as set forth above;

Plaintiff, by her attorneys, opposes the relief sought in defcndant’-s"mo_tibn? by
arguing that theé six-month “savings provision’ provided in €PLR §205(a) does .ajppjl'y to
the second action, ds the case was not dismissed on the merits (or for failure to _oE;t'a'in
personal jurisdiction- over the deferidant, neglect to prosecuite, o voluritary
discontinuance). In addition, ceunsel for plaintiff asserts that the second action w._;as- filed
within six (6) months of the termination of the first action, and as such, the. :
commencement of the second action was timely. Plaintiffs counsel notes that _thi}
proposed .administrator has since been appoinfed Administrator, an amended 'sum_frndns-
and complaint was served on all defendants, and that whatever defect had cxistedé was

cured,

Discussion.

CPLR §205(a) extends the time to commence an 4ction after the texminati é)n of an

-earlier related action,! where both actions involve the.same transaction or occurrence of

“ In order for the “savings provision” to apply, the:action riust bé “terminated in any other m.ar_anér. thari bya
volintary discontinuaice, a failure to obtain pem'onal Jjurisdiction over ‘the-de'fendant;_a dismissal.of the. cca:mplalnt
Tor rieglect to prosécute the.action, or a (inal judgment ori the imierits...™ CPLR §205(a).
4 of 8
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series of fransactions or-occurrences. See CPLR §205(a); Sokoloff v Schor I‘-76'é]33d’

120 {2d Dept 2019]. The new. action'may be commenced within six months after'the
termination of the eaflier related action, provided the:earlier related action was tiéﬁefy
comménced within the tatute of limitations. CPLR §205(a). :

‘The Order of Hon. Ellen Spodek (July 27,.2021) dismissed the ﬁr_st_a’c_tior{. on the
grounds that the proposed administratorlacked capacity to pursue the action. Suéh
grounds for dismissal do nof prevent plaintiff from recommencing the action Under CPLR
§205(a}. Following the dismissal, plaintiff had six months to recommence the -actijion‘.
When plaintiff filed the second:action on January 20, 2022, it was within six lnoﬁ'ths of
the dismissal ef the fitst action.? E

In determining whethér the:second: action is deemed timely undér CPLR §205(a)
the Court must first look to whien the first-action-was filed in conjunction with thg
application of the Executive Orders issued by Governior Cuomo.in 2020 during tﬁeﬁ-Covid'
pandemic. E

‘With respect to the wrongful death cause of action, the decedent, J eﬂ‘rey Ross
died on Januvary 16, 2019. Pursuant to EPTL §5-4.1, the plaintiff would have unn;l_
January 16, 3021 to file the action. In light of the Covid Toll,* the time to. file the action.
was extended until September 1, 2021. Therefore, the filing of the-first action on January
15, 2021 was well within the Statute. of Limitations. for a wrongful death ¢laim.

With respect to the medical malpractice cause of action, the malpractice alfl_cged in
plaintiff's complaint “continued up until November 28, 2018.”.See NYSCEF Doé. #2,
Pursuant to CPLR -§214-a, the plaintiff would have until May 28; 2020 to filé theéac't_ion;s-'
As this deadline. fell within. thie-Cavid Toll, the time to file the.action was extende_f’d until

2.8ix months from July:27, 2021 is January 27, 2022,

3 The statute of limitations for an action to.recaver-damages for wrorigfiul death i$ two years-from the deccdént’
death. See EPTL §S-4 1.

4 Pursyant to Executive Order 202.8, the Statute of Limitations was tolled: due 1o.the Covid pandémic (the ‘Covid

“Toll*). The foll was in effect’ from March 20, 2020 through November 3, 2020. See9 NY ADC.8.202.72. |
3'The statute of limitations for actions sounding in medical malpractice is'two years and six months, which is.

measured from the date of the alleged negligent act, omission, or failure. See CPLR; §214-a.
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January 11, 2022.5 Therefore, the filing of the fitst action on January 15, 2021 wé;s=well

within the Statute of Limitations for the alleged medical malpractice. claims. _
Defendant argues that the “savings: provision” of CPLR §205(a) does not. Eé,pply to
the second action because the plaintiff recommenced the second action as a “propjos__ed
administrator,” and the Letters of Administration were not issued uritil after the -six—
month period afforded by CPLR §205(a) had lapsed. According to defendant, th'e'; date of

‘termination of the first action was July 27, 2021, which was when the action w.as.-f

dismissed by Order of Judge Spodek. However, plaintiff asserts that the first actic;:m--was

-not terminated until either the plaintiff withdrew the. notice of appeal on March 1 S, 2022,

or when the judgimént of dismissal of the first action was entéred on May 16, 202?; “For

purposes of CPLR 205(a), “termination” of the prior action occurs when appeals éa‘s of

right are exhausted.” Andrea v Arnone; Hedin, Casker, Kennedy & Drake_;-Architfects: &
Landscape Architects. P.C. (Habiterra Associates) et al., SNY3d 514, 519 [-20_05j. This
Court finds that the termination of the first.action was when the judgment of d‘isniissal of.
the first action was entered on May 16, 2022. Deutsche Bank National Trust C'on';pany v
Banquero, 192 AD3d 660 {2d Dept 2021]. This gave plaintiff six months from May 16,
2022, which is November 16, 2022, to recoimence the action, The Letters of
Administration were issued on February 7,2022, and the amended suttimons and’
complaint for the second action was.served upon defendants on April 8, 2022, all of
which occurred before the six-month-period elapsed (as calculated from the en'try%of the
judgment of dismissal on May 16, 2022). :

At the time the first action was disiissed by Judge Spodek, the litigants beheved
they would be able to.re-file the action within six months. It is through ne fault of the
parties-that the Surrogate’s Court was delayed in issuing the Letters of Admi'n'i‘str%ition.
This Court recognizes that “the Statute of Limitations was enacted to afford'pro_te{qtion to
defendants against deféending stale claims.after a reasonable petiod of ti_me'had'cléipscd

during which a person of ordinary diligence would bring an action.” Flanagdn v Mt)unt

s The Courts have calculated the Covid. Tolltobe 228 days, Baker v 40 Wall St. Holdings Corp., 74 Mlsc 3d 381

[Sup Ct Kings County 2022).
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Piotkin ¥ New York Cj

Eden Gen. Hosp., 24 NY2d 427 [1969]. While there is an “important policy of g_i;ving_

repose fo huinan affairs,” there are also cxcqp’;ions to. the ‘Statute of Limitations, such as
. CPLR §205(a), whicti was.designed to ameliorate the potentially “harsh consgc_[_uéncs' of
-dpplying 4 limitatiohs period ‘where the defending party has h_ad timély notice Offhe'

action.” Rodriguez v River Val, Care Ctr, Iric., 175 AD3d 432 [13 Dept 2019]; Mal'ayi v
City of Syracuse, 25 N'Y3d 323, 327 [2015]; Flanagan v Mount Eden Gen. Hosn'-..f 24
NY2d at-429. Not only did the defendants have timely notice of the second actior, but the

défect in capacity was cured prior to defendants® mofions to dismiss the second .,ac?‘ition.
Tr. Auth,, 220 AD2d 653 [2d Dept 1995]. This Court akso

recognizes the strong public policy in faver of resolving cases on the metits, and as such,

the relief'sought in the defendants’ motions to dismiss is denied.

The caption is amended to read as follows:

BRENDA ELLIS, as the Administratrix of the Estate of
JEFFREY ROSS, _ _ :
Plaintiff{s), Index No. 502005/2022-

-against-

BUSHWICK CENTER FOR REHABILITATION AND
NURSING, BUSHWICK CENTER FOR
REHABILITATION AND HEALTH CARE, BUSHWICK
CENTER FOR REHABILITATION AND
HEALTHCARE, CENTERS HEALTH CARE, LLC,
CENTERS FOR SPECIALTY CARE GROUP, LLC,
CENTERS FOR SPECIALTY CARE GROUP, IPA, LLC;,
WARTBURG RECIEVER, LLC, WYCKOFF HEIGHTS
MEDICAL CENTER, BEDFORD CENTER FOR
NURSING AND REHABILITATION CENTER, INC,,
ALLURE CARE MANAGEMENT LLC, ALLURE CARE
MANAGEMENT LLC, d/b/a BEDFORD CENTER FOR
NURSING. AND REHABILITATION, and THE ALLURE
GRQUP, LL.C;

Defendaiit(s).

7. of 8
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Conclusion:

I NDEX NO. 502005/ 2022
RECEI VED NYSCEF: 12/23/2022

Ac‘c_ordingl_y:, defendants” motions (seq, 1 and 2) to dismiss for lack of capacity,

Dated: December ),)-— , 2022
Brooklyn, NY

pursuant to CPLR §32 1 1{2)(5), are denied.

This shall ¢onstitute the decision and order of this Coutt.

. Graham, Justice’

Ho

Supreme Court, Kings County

'HON. BERNARD J. GRAHAM
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