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SUPREME COURT OF THE STATE OF NEW YORK 
COUNH Or KINGS - PARi 24 

···----------··-------····-------~-----------~--·--------····-------x 
AJ DA CABREJOSj 

Pl~intiff, 

-against• 

ALFRED J. POUZOTTO as Adm in fstrator of the 

Estate off LORENCE PPOUZZOTTO and A&M (2015} 
LLC., 

Defendants. 

-•-•••-------~-•-•Y----------••••---------~•-•••---------~~•••M----x 
HON. LISA S. OTTLEY, J.S.C. 

Ind ex# 501791/2018 

.QRDER 
Mot. Seq. #sl', Sand 9 

Recitation, as required by C PLR 2219(a), of the papers considered in the review of this Notice 

of Motions for Summary Judgment submitted on J u!y 20, 2021. 

Papers Numbered 

Notice of Motion and Affirmation ................................... , ................. 1&2 (Exh. A~O); 5&6 (Exh. A•T} 
Notrce of Cross-Motion J nd Affirmation ........... __ .................. _ ... 10&11 

Affidavit/Affirmation fn Op posftion .......... _. __ . _ ......................... 3{Exh. A-F}; 7(Exh. A-H}; 8 
Replying Affi rmatf on .......................................................................... 4(Exh. P} 

Other [Memoranda of Law of Def. A&M (2015] .... ·········--········· ......... 9; 12 

This action a rises. as a re5utt of plaintiffs alleged trip and fa!! accident whf ch occurred 
on August llj 2015 on the property known 35103-54 94~;, Street, Ozone p:ark, New York. At the 

time of pl.:i i ntiff's acddent, Florence Polizzotto was tM owner of the subject property .ind the 

defendant A&M (2015), LLC., was a tenant. 

Defe11d:ant, A&M (2015) LLL} moves for an order pursuJnt to CPLR 3212 (Mot. Seq. #7), 

granting plaintiff summary iudgrnent on the tssue of liJbility drsmissingc1ll claims and cross­

daims as against defendant A&M (2015) 1 hereinafter referred to :a;; "A&M." Plaintiff opposes 

defendant, A&M 's motion for su rnma ry judgment on several grounds, in addltion to there 
being issues of fact which preclude summary judgment from bef ng granted. Defendant, 

A~fr~d Po-hu.otto, as Atlm\n\strator cf the £stat~ Df 'i=~orence ?ol12totto, moves for ~ummary 
judgment pursuant to CPLR 3212 {Mot. Seq, #8) 1 dlsmissing all cross-claims asserted against 
Polizzotto, on the ground that no triable issues of fact exists; and for contractual 

indemnification against co~defendant, A&M. A&M cross•moves for summary judgment and 

dism issa! of all cross-claims against A&M and denial of co-defend ant, Pollzzotto ·s motion for 
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summary judgment. Plaintiff opposes defendant, Pol[zzotto's motion for su mrna r,; judgment 

which seeks to dismiss plaintiff's case but does not oppose the relief sought as to 
i ndemnificat(on. 

Plaintiff commenced th is Jction as a result of an alleged trip and fall accident which 
occurred when p[ijintiff, Aida Cabrejos was walking on the sidewalk into the defendant, A&M's 

store and her foot went into a hole in the sidewalk which allegedly CJ used her to trip and fall. 

At the ti me of the accident, defend.a ntf A&M was operatir, g a store under the name M andee's 

located at 193-10 Rockaway Boulevard, also known .as 103.54 94th Street, Ozone Park, New 

York. At the ti me of the accident, the property was leased by A&M from co~defond ant, 

Florence Polizzotto. 

Defendant1 A&M 's. Motion for Summary Jud ~ment 

First, thi5 <:Ou rt will address the timeliness of the motlon and whether it is properly 

before this court. The court f1 nds that the motion is timely and properly befor~ the court. The 

previous motion was not decided on the merits and was deemed null and void by the Hon. 
Ed gar Walker due to the passing of the co-defendant, Florence Pol[zzotto. 

Defendant, A&M moves for summary judgment on the issue of liability dismissing J ll 

claims and cross-claims. A&M argues that summary judgment should be granted in its favor 
for the following reasons: (1) the plJintlff's .accident did not occur on a sidewalk as defined by 
New York City Administrative Code~ and (2} thc1t defendant A&M is not the owner of the 
property abutting the sidewalk and therefore can not be held licl ble pu rsu.a nt to New York City 
Administrative Code §7-210. 

It is well settled that to grant summary j udgmentJ it must dearly appetir that no 

material issue of fact has been presented. See, Grassick v. Hicksvilj_e U,_nion Free School District, 
231 A.D.2d 604, 64 7 N .Y.S.2d 973 (2~d Dept., 1996), "where the moving party has demonstrated 

its entitlement to summary judgment, the party opposing the motion must d~monstrate by 
admissible evidence the existence of a factual issue requiring the trial of the action." See a{sof 
Zuckerman v. Citv of New York,, 49 N.Y.2d 557,427 N.Y.S.2d 595 (1980}. 

Section 7~210 of the New York City Administrative Code mirrors the duties of property 
owners with reg~rd to sidewalks .as set forth fn Administrative Code Sections 19-152 and 16-
123. See, BuonviaggJo v, Parkside Assoc., L.P., 120 A.D.3d 460,990 N.Y.S.2d 59S (2 nd Dept., 

2014), citing1 Vucetovic v. Epsom Downs, Inc.. 10 N.Y.3d at 52lt 860 N.Y.S.2d 429,890 N.E.2d 

191 {,nterna~ quctatf on marks omftted]; Stolovidtskoya v. Dennis Boardwafk, LLC.. 101 A.D.3d 
at 1107, 956 N.Y.S.2d 525; Harakidas v. Cftvof{y,f~y York, 86 A.D.3d 624,626,927 N.Y. S.2d 673}. 

Although sect iori 7-210 of the Adminlstrati ve Code does not define the term " sidewalk, " 

section 19-101 (d) of the Administrati ve Code describes a sidewalk as "that portion of a street 

between the curb lfnes, or the lateral lines of a roadway, and the adjacent property Unest but 
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not including the curb, intended for the use of ped estria nsj~ {Stolovvitskava v. Dennis 

Boardwalk, LLC. 1 101 A. D.3d at 1107, 956 N .Y.S.2d 525). in the case at bar1 the plaintiff's 

alleged accident, as shown by the plaintiff fn r dentifying the location of the trip and fall during 

her deposition {Exh. "F" and Exh. "L" to mot. Seq. #7) indicates that the plaintiff fell on a 
walkway utilized by pedestrians to gain access to the stores a her exiting the parking lot. 

Defendant1 A&M argues that because the plaintiff's alleged fall took place on the walkway} as 

opposed to the sidewalk} that Ad m[n istrative Code §7-210 does not apply. In op position to 

A&M '$ motion for summary judgment, plaintiff merely states that A&M has failed to ~ rovtdf:; 

any ctise law to sup port its contcnt[on that NYC Admln. Code §7-210 does not apply. 

As of September 14, 2003, the Administrative Code of the City of New York §1~210, in 

effect, shifted the liability for injuries arr sing from a defective s1dewalk from the City of New 

York to the owner of the real property which abuts the defective sidewalk. In Khafmovq v. Citv 

of New_ York, 95 A.D .3d 1280, 945 N.Y.S.2d 710 (2nd Dept. 1 2012), the court held that the 

Supreme Court properly determfned that the brick walkway where the plaintiff allegedly fell, 

which ran parallel to a concrete section of the sidewalk , was pa rt of the "sidewalk" for 

purposes of liability under Adm i nlstrat1ve Code of the City of New York S7-210. In addition, 

the court held that Ad min . Code of the City of New York §7-210, indu d ed an obligation to 

maintain the brick walkway in a reasonably safe conditron. See, Khalmova, supra, citing , 

.fJy11n 11. City of New York, 84 A D.3d 1018, 923 N. Y .S.2d 635~ Vidakovic 11. QCL.QUY.fil.''lXQ!J5., 84 
AD.3d 1357, 924 N.Y.S.2d 537;Smirn_o_va v. CityofNew York. 64A.D.3d 641,882 N.Y.S.2d 513. 
ContrJ ty to A&M's argument that the Administrative Code of the City of New York §7-210 does 

not apply, the court finds that the code is ap plica b!e. However> the court does find based 

upon the lease Jgreement by and between the co-defendants, which is not in dispute, that 

defendant, A&M as the lessee was not responsible for the repafr of the defective walkwJy. 
There is deposition testimony to support A&M's argument that the repair of the alleged 

def ect1 as ldentified by plaintiff was. :a structural rep,::1 i r pursuant to the wording of the lease, 

and the responsibility of the land lord. (Seej deposiUon testimony of Christopher Rossetti, 
property manage1· for co-defendant, Potizzottot Exh. "G, "p. 57-58). l 

Furthermore, as decided ln Xiang Fu He v. T,;__o_p.JJ.MQQQ.9ement, Inc., 34 N.Y.3d 167,114 

N.Y.S.3d 14 (2 nd Dept> 2019), "if littgation ensues, the landowner generally has an 

1ndemriific.ation action against a tenant or lessee who covenants to maintain the property." 
[emphasis added]. !n this case, the record establishes th.at the landlord was responsible for 
the s.truct1J{al repair cf the suble(t premise~. 

Accordingly, the court flnds that the defend ant, A&M has established its prim a facie 
entitlement to summary judgment ,::1s a matter of law. A&Ws summary judgment motion 

dismissing all claims and cross-claims against A&M (2015) LLC., is hereby granted in its 

entirety. 

i . The court notes that plaintiff's argument as. to A&M"s submission of unsigned deposition testimony has been 
negated . Proofof iubmission was addressed via ar'lr'le:-:ed copies of the signatures . See, Exh . P. 
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CoTDef e_nda nt's Cross~Motia n for Summary Judgment & Contractual lndem n 1ficatj_g_o 

N1;-xt, this court wm add res!:. the cross-motion of co-def end.ant, ALFRED J. POUZ01TO 

as Administrator of the Estate of FLORENCE POLIZZOTTO, hereinafter ''Polizzotto/ for 
summary judgment dlsmissing aU claims and cross-claims against the Estate of Florence 
Poljzzotto and for an order grari.fo-1.g s.umroary 3udgro~r.t O\"\ !ts c.ros5-da,1ms for cor.troch1?i~ 
indemnification Jgainst co-defendant, A&M (2015), LLC. Plaintiff Jnd defendant, A&M oppose 
cc-defend ant's cross-motion fo~- summary judgment. 

The proponent of a motion for summary judgment is required to make a prima focie 
showing of entitlement to judgment as a rn atte r of law, by advancing sufficient "ev j dent i a ry 
proof in adn1 issible form" to demonstrate the absence of any rnateria l facts. The faJ lure to 

make such a showing requires denial of the motion, regard less of the sufficiency of the 

oppos•ng papers. See, Gµtt v. Br!til-,Q, 21 Mi$dc.3d 112l(A), 873 N.Y,S.2d 511 (2nd Dept., 2008). In 
support of its motion for summary judgment for drsrn;ssal of all daims and cross-claims and 

rnr.trc(.t1J21t ~r.demnifa:.zit\01\ rnJdef end ant, '?o\izzotto, re~·1es upon the depos'1tion testimony 

of Christopher Rossem, it's property manager and the lease between PoUzzotto and A&M for 
the subject premises. Polrzzotto points to paragraph 2l(A) of the rider to the lease 

agreement whkh states in. pertlnent part as follow~~ 

Tenant shall: 
{a} Keep the demfsed premises, Tenant's storefront ... and outside area 

.... and :Storefront and other area allocated for the exclusive use of tf1e 

Tenant in good repair. 

tn aad·1tion, Potrzzotto argues that A&Mj as the tenant-lessee under the terms of the lease did 

in fact, jointly and severally covenant to make repairs and i ndem nlfy the land lo rd as per the 
following terms of the [ease agreement: 

Repairs. Second.-Thatj throughout said term the Tenant will take good care 
of the demised premises, fixtures and appurtenances, and all a[terations, 
additions and improvements to eitf1er; make all repairs tn and about the s,;:i me 

nece$Sary to presen:e them in good order and condition, which repairs shall be) 

in quality and class) equal to the original work; probably pay the expense of such 
repairs, suffer no waste or injury. ,. 

Indemnify Landlord. Second .. .. forever indemnify and save harmless the Landlord 
for and against a11y and a!l liability, penalties, damages, expenses and judgments 

:ar\$\ng from 1nj-ury during ~aid tl?rm to per~on or property of any nature, occasioned 
wholly or in pa rt by any act or acts, omission or omissions of the Ten ant, or of the 
employees, guests, agents, assigns or under tenants of the Ten ant and also for any 
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matters or thlng growing out of the occupation of the demised premises or of the 
streets, sldewalks or vaults adjacent thereto. 

h1 opposrtion to Polizzotto's motion summary judgment on the fssue of liabrlityj 
pla(n.ttff argu~s co-d<c:fo(vd ant's prno{ c\oe-s not support s-ornmary judgment given the ~act t'nat 
Po!i.zzotto retJ r ned responsjbility for structL~ra[ repairs pL~rsuant to the lease agreement 
between Polizzotto andA&M, Deferi.dari.t, A.&M ir. appos1Hc.n to Po~~nottc's cmss,-motton 
argues that the property manager for Polizzottoj Christopher Rossellif conceded th~t the 
a!leged cal)se and defect identified by the plaintiff. is a structur.;i l repair and the res.pons.(bttity 
of the owner-landlord, and also points out two paragraphs to the subject lease (paragraph 2) 
and the rf der to the lease {paragraph 33), wf-l ich st Me that the land lord is responsi bJe for 
stroc.tu ra[ ,epa i rs and that the tenant's obligatron shall not inclL-Jde structural or roof repairs. 
(Seef Exh. "M"). 

NYC Administrative Code§ 7•210, combined with section 19-1521 imposes a 
nDnde\egab~e duty upon property owners to mainca·1n and repafr the sidewalk abutting their 
property, and spedfically impcises liability upon property owners for fnjuries resulti(lg from J 
1,\olaUeir. cf-th~ stat\.'it"C. See, ~do v, .... !~"rwz1 81 A..D.3d 542 \1st Dept., 2011); ~tein v.1394 HQfil. 

Coro .. 31 Misc.3d 1224[_AJ, 2011 NY Slfp Op 50813[UJ [Sup. Ct., NY Co., 2011]. Section 7-210 
provides in p~rtinent p~tt 

"a. It shall be the duty of the owner of re.a I property a buttf ng any s[dewalk. .. , ta 
maintain such sidewalk in a reasonably safe condition. 

"b. Notwithstanding any other provision of law, the owner of real property atwtting 
any sidewalk ... sh a!I be liable for any injury to property or personal injury, including death, 
prox",mately ca used by the fai!ure of such owner to marntain such sidewalk in a reason,::1 bly 
safe condition. Failure to mafntain such sidewalk in a reasonably safe condition sh:all include, 
but not be limited to, the neg\"! gent f aHure to rnsta ll, construct, reconstruct, repJve, repJ i r or 
rep!.1ce defective sf dewalk flags and the negligent failure to remove snow, ice, dirt or other 
matNlal from th-e: s,de•J-n,~k.'' 

Based on the record, the court finds. that the. co-d-efendant1 P<1knatto, has. fa,~\~d to 
establrsh its prim a facfe entitrement to summary judgment as a matter of l:aw on the issue of 
liability. The [ease js cle~r as to the landlord's obligation to make structural repairs to the 
subject premises, jn Jdd itf on to the fact that the larld!ord's property msnaget conceded that 
the alleged defect was structural and the responsibility of the land lord. 

With respect to that portion of its cross-motf on which seeks summary judgment on 
the issue of contractual ·1 ndem nHication, the court t,nds that based on the record, the relref 
cannot be granted. The rf ght to contractual i ndemn i ficatron depends upon the specific 
~angw-age o{ the rnritract. {D-os SQ.ntos v. Pow€[A_uth1 of State of N. Y.~ 85 A.D.3d 718, 722, 924 
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N.Y.S.2d 558, quoting, George v. Marsha/ls of MA. Inc., 61 A.D.3d 925,930,878 N.Y.S.2d 143). 
The promise to indemnify shou[d 11ot be found unless ct can be de.arty implied from the 

l.a nguage and purpose of the entire agreement ari.d the s.urrcn.1.ri.ding c.frc.umstance~ 

{see, HooperAssoc. ll_LlGS CQ..mputers, 74 N.Y.2d 487, 491-492, 549 N.Y.S.2d 365) 548 N.E,2d 
903). While J [and lord and tenant a re free to negotiate at a rm 's lerlgth for a [location of the 
r"1sx 01 Hab'1l'lty to th'1 rd parties, to the extent that such~ broad i ndem n ificJtfon for the fault of 
another can ever be effective, the [~nguage expressing such rntent must be un mis ta ka ble 
(see,!~reatN. Ins. Co. v. lnte..{iorCQ{]Jtr. CQro., 7 N.Y.3.d4ll,4H,S21 N.Y.S.2d 1-GS, B51 N.E.2-d 
60; ~tern's Dept. Stores, Inc. tiittte@.ck Dgntal. ll A.D.3d 674,675, 783 N,Y.S.2d 645; Moore v. 
First Indus., 296 A.D.2d 537,538, 745 N.Y.S.2d 220). 

Accordingly, co-defendant, Polizzotto's cro.,;s-motion for summary judgment rs denied 
in its entirety. 

Defendant. A&M thereafter cross-moved for an order grantfng summary judgment 
d1smiss·1ng aH claims and cross-claims as against defend ant, A&M and denying the relief 

sought in coJdefend.ant, Polizzotto's motion for summary judgment. 

The court notes that the cross-motion received and filed as NYSCEF Document No. 215 
is seeking the same relief sought rn defendant, A&M's motion for summat)1 judgment (Mot. 
Seq. 1+7) as to d1smissat ot the claims arid cross-claims against defendant, A&M which has 

been granted. The portion of thfs cross-motion which seeks an order denying the relief 
s.ou gf1t f n co-defeoda nt~ Poliz.z.otta's c.ros~Ano.tior. lr. it$ -entirety h?as ak;c, beer. decided 
herein. 

Accord] ngly, the motions are decided as follows: 

Defendant., A&M's motlcr. {Mot. Seq. ~n} for s1Jmmol)f ll.ldg~nt ~s gr21rite-d in its 
c?nti rety. 

Co-Def end ant, PoUzzotto's cross-motron {Mot. Seq. #8} for summary j udgnient rs 
denred rn its entirety. 

Defendant, A&M's cross-motion {Mot. Seq. #9} for summary judgment is granted in its 
entirety. 

Dated: Brooklyn, New York 
Jan uMy 6, 2022 
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