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.. 
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS - PART 24 

------------------------·-------·~------~---------·--------]( 
ANTHONY JOHNSON, 

-against-

GERARD CREMOUX~ CATHERINE CREMOUX 
and SCOTT BAVOSACONSTRUCTlON CORP.,. 

Defendants. 
·····-·-~-----~---y---------------------~------~-------x 
GERARD CREMOUX and CATHERINE CREMOUX, 

Third-Party Plaintiff,. 

-against-

SCOTT BAVOSA CONSTRUCTION CORP., 

Third~Party Defendant. 

~-~--------------·-----·-~--~------~--------~--
HON, LISA S. OTTLEY 

:X 

Index# 500451/2018 

,ORDE,R 
Motion Seq. #9 

Recitation~ as required by CPLR 22l9(a), ofthe papers considered in the review of this Notice 
of Motion for Summary Judgment, submitted on May 101 2022. 

Papers Numbered 
Notice of Motion and Affirmation ........................................ 1&.2 [Exh.1-5) 
Affirmation/Affidavit in Opposition ...................................... 4 
Reply Affirmations.~ ................................................................................... "' 
Memoranda of Law ...... ,, ... ~~· ..................................................... ~--····· .. ··· 3 

Defendants/Thi rd-party plaintiffs, Gerard Cremoux and catherine Cremo ux, 
hel1!-1nafterJ "'Cremouxs .... move pursuant-to CPLR§3O25, arnendlng their Answer to Include the 
affirmat(ve defenses of collateral estoppel and res judicata; and upon amendment, an order 
pursuant to CPLR 3211 (a) (5} d ismi$S i ng plaintiff's cause of action pursuant to Labor Law §200 

· and com me, n law negligen c:e, as it relates to the di!tendant/third-pa rty plat ntiffs; an order 
pursuant to CPLR 32ll(a)(7) dismissing the plaintiff's complaint for failure to state a cause of 
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action pursuant to Labor Law §2()0 or common faw neg!igence as based on a condition of the 
premises or s.upetvis.ion and control over plaintifrs work; or in the a\temative~ granting 
defendants/third~party defendants' motion~ pursuant to CPLR §2221 for re-argument of the,r 
motion for summary judgment dismissing plaintiff's cause of actfon pursuant to labor Law 
§200 and common (aw neg(igence. 

BACKGROUND 

On January 9, 2018, the pta,ntiff commenced this action by fiUng a summons and 
c~mp-lalntwith the Kings CountyCierk1s offic~ The Cremouxsjoined issue by their joint 
verified answer dated February 7 ~ 2018. The complaint was based on personal injuries 
allegedly sustained by the plaintiff on November 3, 2016~ while the plafntiffwas performing 
construction work in the residence owned by the Cremouxs. While performing his dut~ 
p ta intiff was caused to be injured by a po,tabl e saw that was al\eged ~Y missing a protective 
guard, The plaintiffs. causes of action against the defendants are pursuant to common law 
negUgence and violations of LabmJ.-m §.§§am,.~, and 141.{6) for faUure to provide 
sufficient safety devices. 

The Cremoux::.t verified answer included several affirmative defen.ses~ including but 
not limited to~ comparative negligence and homeowners· exemption. The Cremouxs also 
commenced a third-party action by filing a summons and complaint on March 2S~ 2018, 
against the plaintiff's -employer~ Scott Bavosa ConstructJon Corp,1 {hereinafter "Bavosa"). 
Bavosa·s th.ird~party answer~ filed on September 7 J 2018s includE!d counterclaims for 
tnde mnUicati on and contribution. 

A note of issue was filed on April 22, 2021. The Cremouxs cross-moV0d pursuant to 
CPLR §3212 for (1) an order granting summal)' judgrnent ,n their favor and dismissing the 
complatnt; (2) finding the plaintiff suffered a "grave injury,," and {3) for a condition a\ order of 
common law indemnity~ including past and future defense costs and attorney's fees. On 
January 22~ 2022J the court issued a decision on the defendants/th;rd-party p' aintiffs' motion 
in part dismissing pla~ntiffs Labor Law §240 and §241(6) cause of action and denied dismissa\ 
of the plaintiff's Labor Law §200 and indemnity claims. 

J&ave to Amend 

Defendants/Third-Party plaintiffs move for an order pursuant to CPLR-3025~ to amend 
thelr answe-rto include the affirmative defenses of toUatera( estoppet and res jud{cata. 
Ptar ntfff o ppoSE!s the a men dme n ton the grounds that the doctrines of res jud icata and 
coUateral estoppel do not apply to this case. Defendants/thlrd--party plaintiffs argue that this 
court's order dated January 4~ 2022~ gives rise to the defenses 6f res judicata and collatera, 
estoppelt which we-re not available when the defe_ndants interposed their answer~ and 
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thereforet pursuant to CPLR §3025 leaveto amend should be freely g;ven absent prejudice or 
surprise. 

Leave to amend is subject to the dfscretfon of the court. Seet/.B!WQaYe 56lhandPqrk 
WY}Qwnec. LlC.~ 199 AD.3d 64~ 153 N.Y.S.3d 535 (2nd Dept., 2021). In the case at bar, the 
plaintiffs motion decided on January 4, 2022, moved for an order granting summary 
judgment on thf! ,ssue of liability against defendants Gerard and Catherine Cremoux on his 
Labor Law §241 (6) da im, hoiding the plaintiff free from comparative negligence, and hmding 
as a matter of law that plaintiff suffered a ii grave injury" within the meaning of New York State 
Workers' Compensation Law §11. The Cremoux's filed a cross-motion seeking dismissal of 
plaintiffs Labor Law §§241(6)1 240{1) and 200 claims and the third-party cause of action for 
common-(aw indemnity~ which this court deemed untimely because rt was not re5ponslve to 
plaintiffs timely motion for summary judgment as to plaintiffs labor Law §§240(1) and 200 
claims and faUed to offer an excuse forthe delay in filing the cross-motion. The court 
addressed those issues which were raised in the respective motions, denying plaintiffs 
motr on on the issue of ( ia bef fty and findtng th at plaintiff's injuries cort5titute a grave injury as a 
matter of law. Defendants/third-party plaintiffs cross-motion was granted In their favor 
dismissing plaintiffs Labor Law §241(6) cause of action and denied as to Labor Law §200 and 
indemnity claims, due to the untimeliness of the cross-motion and failure to demonstrate 
good cause for the de(ay in makingthe cross-motion. See, Vitalev.AstarlaEnergyll, lLC., 138 
A.D.3d 981, 30 N.Y.S.3d 213 (2~d Dept., 2016). 

ln considering whether res judicata and collateral estoppel should be applied to a 
case, it {s the ide-ntity of the fssue which has necessarily been decided In a prior action or 
proceeding that determine whether the doctrines of resjudicata or coUateral estoppel are 
applicable. Here~ the identical issue was not decided by the court on the previous motions for 
summary judgment. As discussed above~ the issues decided were Labor Law §§241(6) and 
2 40(1}. Res judfcata principles prohibit a party from seeking to relitigate a daim u where a 
judgment on the merits exists from a prior action betWeen the parties involving the same 
subject matter. See,_ In re Hunter, 4 N.Y.ld 260, 794 N.Y.S.2d 286 {2005}. Collateral estoppel 
applies more narrowly to the attempted re-litigation of 11 identical issue which were 
u:necessarily .•• decided" in a prior action. See~ Kaufman~ Elili{/x.ind C-0.t 65 N.Y.2d 449, 492 
N.Y.S.2d 584 (1983). This court's decision did not consider nor address the merits of the 
plaintiffs Labor Law §200 claims, thereforet dismissal of the claims based upon an amended 
Answer pursuant to CPLR §3025 would not be warranted. Seet Motors Insurance C:Q/JLJt. 
Mqutqn-e, 41 A.D.3d 800,839 N.Y.S.2d 507 (2nd Dept., 2007)t citingtJgckSDn.l:mights Care Center. 
!JC v. Blocht 39A.D.3d 477,833 N.Y.S.2d 581. 

Therefore, the part of defendants/third-party plaintiff's motion to amend their answer 
to lnd~de res judicata and -coUatera1 estoppeJ as defenses, and dismissaJ of the pJaJntfff's 
comp la i ht on those two defenses based upon a decision rendered by th is court on January 4, 
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2022. is hereby denied. The court does not find the doctrines of res judicata and coUatera, 
estoppel applicable. 

Dismissal mr: failure to state A caus1 of.Aglon 

Next~ this court wiU address the defendant/third-party plaintiffs request for an order 
pursuant to CPLR 321l(a}(7} dismissing plaintiff's complaint on the grounds that the 
complaint fails to state a cause c:if action pursuant to Labor Law §200 or common law 
negligence as based on a condition of the premises or supervJsion and control over plaintiffs 
work. On a motion to d;smiss pursuant to CPLR 32ll(a)(7}, the court rnust afford the 
complaint liberal constructionJ accept the allegations as true~ and provide the plaintiff the 
benefit of every possible favorable inference. See., Lewis & Murphy Rea/ty, Inc. v._Colletti~ 187 
A.D.3d 731,130 N.Y.S.3d 350 (2Rll Dept.~ 2020)~ citing., Leon V. Martinez. 84 N.Y.2d 83~ 614 
N.Y.S.2d 972~ §uggenheimer y. Glnzburg, 43 N.Y.2d 268,401 N.Y.S.2d 18.2.. 

ln opposition to defendants/third~party plaintiffs' motion, plaintiff argues the 
foUowing: 11 Cases involving Labor Law §200 fall into broad categories~ namely, those where 
workers are injured as a result of dangerous or defective premises conditions ata work.site, 
and those involving the manner in which the work is performed .•. [WJhen the manner of work 
is at issue, no liability will attach to the owner solely because [he or shel may have had notice 
ofthe allegedly unsafe manner in which work was performed. Rather) when a claim arises 
out of the aUeged defects or dangers in the method's or materials of the work, recovery 
against the owner or genera, contractor cannot be had under Labor Li:3w §200 unless it is 
shown that the party to be charged had the authorit}!to supE!rvise or control the performance 
of work.~ Plaintiff argues that 11the Cremoux's hav-e not met their burden to est.abUsh that 
thE!y did not have the authority to supervise or control Anthony Johnson's work, and thus 
dismissal pursuant to CPLR 32ll{a)(7) is equally as Inappropriate as a grant of summary 
judgment wou!d have been.." This court disagrees. Here1 the defenda nt;lth i rd-party plaintiff 
dernonstrated,prima facie~ that the Cremoux"s did not direct or control the plaintiff's wotk. 
There is nothing in the record to support1 as indicated in this court's prior decision, that the 
d efenda ntjth i rd-party plaintiff had the authority to supervise or control the performance of 
pla i ntitrs wc:i rk, nor did the d efen da nt/ owner have actual or constructive knowledge of a 
dangerous condition on the premises. Seer Salgado v, Rubin~ 183 A.D.3d 617J 123 N.Y.S.3d 153 
(2~d Dept.J 2020). 

AccordJnglyt the defendant/third-party plaintitrs motion Is granted pursuant to CPLR 
§3211( aH7) di sm i ssi ng pla [nti frs com p\ai nt on the grounds that the complaint fails to state a 
cause of action pursuant to Labor Law §200 or common law negligence as based on a 
condition ofthe premises or supervision and control over plalntifrs work. 
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The alternative relief sought for re-argument and renewal, and upon re-argument 
/renewa, for dismissal ofthe cause of action pursuant to Labor Law§200 and c.'.:ommon raw 
negligence is deemed moot. 

This constitutes the order of this Court. 

Dated: BrooklynJ New York 
September 23, 2022 
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