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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KlN GS - PART 24 
-.. -, -- ----- -. ---, ----- -. --- --~- ---- .. ------ --- -" ---------- --· ------ )( 

ANTHONY JOHNSON, 

Plaintiff, 

-against-

GERARD CREMOUXi CATHERINE CREMOUX 
and SCOTT B.A.VOSA CONSTRUCTION CORP., 

Deien clants, 

----·----------·------------.-~--------··--------------------------x 
GERARD CREMOUX J nd CAT H ERi NE CR EMOUX, 

Thi rd-Pa tty Plarritiff, 

-against-

SCOTT BAVOSA CONSTRUCTION CORP., 

Thcrd-Party Defend ant. 

-·------------·------------· -----------··--~--------·-------------x 

HON, LISA S. OTTLEY 

Index# 500451/2018 

ORt!f.R 
Motion Seq. #6, #7 & #8 

Recitation, as required by CPL R 2219(a}, of the papers considered in th€ review of this Notice 

of Motion for Summary Judgmerit1 submitted on November 3f 2021. 

Papers Nurn be red 

Not'1ce of Motlon and Aftirmaf1on ........................................ 1& 2 (Exh.1-34) 

Notice of Cross-Motion J nd Affirrnatio n ..... , ........................ 7 &8 {Exh. A-P}; 12&13(Exh. A-E) 
Affirma tron/Affldavit in Opposition ... , ................................. 3; 5 (Exh. A-EL 10~ 14 
Rep\J Affirmdt\ons ................................................................ 6-; 11 

Men1orandc1 of law .................................... , .......................... 4; 9(Exh. l); 15 (Exh. 1-2) 

Upon revEew of the. forega log, dted pape{s, and cril "tngum~l'lt the cccrt fin<lS, as 

follows: 
By notlce of motion filed on June 9, 2021, under Mot. Seq. #6} plarntiff Anthony 

Johnson moves pu rsu.i nt to CPL R § 3212 for (1} an order gran.dn g summary j1Jdgrnertt t(l, his. 

favor on the issue of lf ability against defendants Gerard and CJtherine Crem aux (hereinafter 

1 
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"the Cremoux5") on his Labor Law§ 241 (6) claim; (2) holding the plaintiff free from 

comparative ri egligen ce; arid (3) holding JS .:i matter of law that p[ajntiff suffered a '"grave 

injury" within the meaning of_New York State Workers' Compensation Law§ 11. 

By notice of motion filed on August 23, 202li under Mot. Seq. #7, the C remouxs jorntly 
c.ro5,s-m0ve \Yi.lr:::.uant to CPLR § 3212. for {l) a11 order granting summary judgment rn their 

favor and dismlssi ng the compjalnt; (2} finding the ptai ntiff suffered "grave injuries/ and (3) 

for a ccu1,<lit1~nat cr,;:\er of tomrnon ~aw indemnity, 1riduding past and future defense costs 

and attorney's fees. 

By notice of matron filed on October 25, 2021, under Mot. Seq. #8, the defenda ntjth rrd­
party defendant moves pursuant to CPLR § 302S(b) ta arn,.rnd tts Answer ta ass-ert ar1 
affirmative defense based on the a11ti-subrogation doctrine. 

BACl<GROU NO 

On JJnuary 9, 2018, the plaintiff commenced this action by filing a summons and 

comp!aint with the Klngs County Clerk's office. The Cremouxs joined issue by their jolnt 
verified answer dated February 7, 2018. The comp I.a int wcls based on persona! injuries 

a llege?d ly sustained by tho plaintiff on November 3, 2016, whHe the plain tiff was performing 

c.o(lstru ction work 1 n the reside nee owned by the Cremouxs. In the course of perforrnjr, g his 

d ut1 e.s-, plain tiff was ca used to be injured by a porta bje saw that was a!leged ly missir1g a 

pmtect\\l~ guard_ 1t'ie p~aint\ff's causes oi act1on against the defendants are pursu~ nt to 

common taw negligence and violations of L@or Law §§§ 2.00, HQ, and l,.41(6) for failure to 

pra11ide suff\d€r.t safot'j d~'Jic~. 

The Cremou.x...s.' verifie.d afl.swer itKlude. ~¼'Nal affirmative d~fonsQ-s, ind1J-cl\ng b1Jt not 
limited to, comparative r,egligerice and homeowners' exemption. The Cremouxs also 
commenced J third•p.irty action by fHing a summons and complafnt on March 29, 2Gl8 
against the p[arntiff's employer, Scott Bavosa Co nstructiotl Corp. (hereinafter "Bavosa"). 

B.ivosa 's third-party answer, filed on September 7, 2018, indude co u nterdarn1s for 

indemnification i1 nd contribution. 

A riote of issue was filed on April 22, 2021. 
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T,MEUNESS OF THE CR.05S-MOTiON 

A cross-motion for sum ma ty judgment made more than 60 or 120 days Jft€r the fWng 

of .i note of issue mc1y be consfdered on its merits if there is a ti111e[y pending motion for 

summary ju dgmer,t made by another party on r,ea r!y identical grout1ds. Graruie 1.1. Pet.Broy, 39 
A.D.3d 590,833 N.Y.S.2d 615 {2~;:1 Dept.j 2007}; Bressingham v. Jamaica ttos.p. M(;d. Ct£., 17 

AD.3d 496, 793 N.Y.S.2d 176 (2005}~ BQ_ehme v, A.PELL, A Progmm Pl@ried fur Ufe 

Enrich&nt, 298 A.D.2d 540, 749 N.Y.S.2d 49 (2002). In such circumstances, the issues raised 

by the untrmely motion or cross. mot[on are alr~ad-y prop,erly be for~ tM c.ourt aric thus, H-ie 
nearly identical nature of the grounds may provide the requisite good cause (see CPLR § 3212 

[al) to review the untrmely mation or cross. metier,. Of\ t~ rner,ts. Notably, th~ c.curt, 1n th(! 

course of dee id i ng the tin-\ely motion ]$ em powered to sea re h thl:! record and award summary 

iudgment to a non-moving party (see CPLR § 32.12 (b1}~ Grand~, s1Jpra. T~e- SuprerneC.ourt'::. 
search of the record is limited to those causes of act1on or issues th at a re the subject of the 

ttmely motion. Whftehecd v. Qty of t.f.Y~ 79 A. 0.3d 858, 913 ~~.'{ .S.ld 097 t2M De.pt., 2010), 
citing, t:2JdnJJQrn V. Hit co Cons tr. Co., 89 N .Y.2d 425, 676 N. E.2d 1178, 654 N .Y.S.2d 335 {1996). 

Here, there is no dJspute thatthe p [a intiff tirne!y filed its pending motion (Mot. Seq. 

#6) which was for summary judgment, seekrng Jn order granting his Labor Law§ 241(6) claim, 

hojding the p!alntlff freefrom comparative negligence, and a finding of "grJve injury" as a 

matter of law. The note of issue was filed on April 22, 2021, and one hundred and twenty days 

from that date was August 20, 2021. n-ie Cremouxs' cross-motion sought drsrnissal of not 

only the plaintiff's Labor Law§ 241 (6) claim but included the piaintlff's Labor Law § 240 (lL 

and§ 200 clJims, Md a thrrd-party cause of action for common-law indemnity. The subject 

cross-motion was filed on August 23, 2021, three days after the August 20, 2O2 l de.ad Ur.~. Thie 

Cremouxs have not offered any excuse for their del;;iy in filing their cross-motion. As the New 

York court of Appea[s h(l s stated, "[n lo excuse at all, or a perfuncto {"IJ e¥.c.us.~, c.ar.not be good 

cause.~' Brill v. City9.f New York, 2 N.Y.3d 648j 814 N.E.2.d 431 (2004}; see., Kunz v. Gleeson, 9 

A.D.3d 480, 781 N.Y,S.2d 50 (2 ''d Dept., 2004), 

As the Cremouxs' cross-motion seeking dismissal of the pla i ntrff's Labor Law§ 240 (1) 

~ nd Labor Law§ 200 claims are not responsive to a timely, pending motion for summary 

judgment, th rs court does not have authority to consider tf1e motion on its merits. 
Nonetheless, the c:ourt notes that the plaintiff concedes that his L,;1bor Law§ 240 ( 1} ciarm zis 

<3gainst the defendant honwowners CJ (lnot be proven as it does not involve a grJvity-related 

injury. {see, Pfaintifi'sAffirmation in Opposition to Cross-Motion for Summary Judgment, para. 

6.) As such, plajntiff's claim as per Labor law §240{1) r5 dismissed. 
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PLAlNTlfF~S LAB.OR LAW §141~6} CLAiM 

Labor Law§ 241(6) specifically~x.empts from ka.bility therel.lnoet "own-en of one i:'lncl 

two-famijy dwellrrigs who contract for but do riot director controj the work." Diaz v. 

Ir~, 164 A.D.3d 750, 8:2 N.Y.S.3d 549 (2''t1 Dept., 2018}. Tf1is homeowner's exemption 

protects "those who, lacking business sophfstic.atfon, would not know or antlcip~te th~ ti.€ed 

to obtain i t1surar1ce to coverthem against absolute liability." fd., citing, tf.Qi Ren JiatJ.!L v. Sf]Qne 

Yf,.b, 9S A.D.3d 910, S>44 t-4.Y.S.2.d 200 (2'~ Dept., 2012), quoting} .Rodr'j_gLJel.!t... Gall.,lG 82 A.D.3d 

863,918 N.Y.S.2d 187 (2·1d Dept., 2011); see also, BodriglJ..eZ v. Mend[gvits. 153 A.D.3d 566, 60 

N.Y.S,3d 87 (2 nd DQpt., 2017)~~v. @l11QQY_L 147 A.D.3d 885, 47 N.Y.S.3d 430 (2·1" Dept., 

2017). A dP.fend~nt s~ekir\g th-e protection of the- exempt\ori rri\l5t demonstrate that ll) tne 

work was conductQd c:it the defendant's one- or two-family residence, and (2) the defendJnt 

dld not dfrect or control the work. &; see also, M_g_rque; v. Mqscioscia, lGS A.D.3d 912, 86 

N.Y.S,3d 180 (2n~ Dept., 2018}. 

In the first prong, the deterrni nation whethQr the exemption is av.:i ilablP. to an awri.er in 

a pa rticujar- case turns on the ''site and purpose" of the work. Khefg v. N_giger, S5 N. Y.2d 333, 

33'?, 64e N .L2d 1329 ,1995), citing, Camwn V. Putna_m, 76 N :-? .2d 644, 564 N. E.2d 626 {1990). 

Where an owner engages in both commercial and resf denti al uses of the property, a 

"determination as to whether the exempt;on applies .. . must be b.3sed on the owner's 

intentions ~t tf'te ttme of the tri.~IJi'f .'' Marguez.. ~ i citing, ~foz:w v. Mork Jo5e-ph ,ontr., }nc. , 

119 AD3.d 118 (2014); seet Bptzin v. Ferr.one.140 A.D.3d 1102 (2016); LendQJJ Breeze Concrete 

Corp.,_, 73 A.D.3d 987 (2010); Morggn v. Rosse(Jj. 9 AD.3d 417 (2004): Moran v. Janowski, 276 

A. D.2d 605 (2000). 

In the second prong, the phrase "direct or control" as used in those statutes is 

con st rued strictly and refers to the situation where the owner supervises the method and 

mafl. Mr of tlie WNV,. Dia T, £ ~,, citing, .IQrr ?S v J.. evv. 32. A. D. 3 d 84 5, 821 N :y. 5 -2 d 12 7 

[i nterr'la I q LJOtation marks omitted]; t3bd..QJ.L':i,__ROroJ2.alll. 147 A. D.3d at 886, 47 N.Y.S.3d 

43O~ "f!JJ.Lsef(..Y.,., Mahk, 112 AD .3d 617, 977 N.Y.S.2d 53; &.nero v. Best Mod(ljar Hwes, Inc., 33 

A.D.3d 847,823 N,Y.S.2d 477. 

Under the first prong, the Crernouxs made a prima faciP. showing that the bu.l!ding was. 

used as a two-family residence where together with their mother/mother-in•[.aw, Ms, Hamud, 

th~'/ n...-a;nta;riea cl tommon hou::.eho~d as a single family. 1he record shows th.;1t Ms. Ha mud 

does not pay rent or uti lit;es in her apartment; she cooks for and eats witf1 the family daily~ 

the doors to the separate units are never locked; Ms, Harn ud shops for groceries for the entire 

family arid stores them in. a re.frigex.ator ,ri. tt,,e Cremoux$' ap-artme-nt; and at the t\me oith~ 

subject injury, Ms. Hamud Wc!S not living ir, the subject apartment unit (Mgrquel,.~-
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fn essence, the Cremouxs have demonstrated that ~[though Ms. Hamud lrved rn J 

separate unit, they were zili living together and m~intaini ng a common household ,3s a single 

forni~y. 

\n oppos·1tron to the Cremouxs' cross-motjonj the plajntiff cites to tj_ossafn v 

_Kur2y_nowski in sUl)l)ort. of the proposit\ot"\ that ttiie s.ubj-ect buHdlri:g, i"£ :a i:hH:!'e-fam'1\y mult1pje 

dwelling. 92 A D.3d 722, 939 N. Y. S.2d 89 {2r•= Dept., 2012). However, the court notes that the 

facts herein are .slightly different from the facts under Hossain. In denying the cfeforidant 

hcmec,\,'itners' mDtiori for summary Ju dgemerit pursuant to the o ne-ar,d two-family homE:! 

exemption, the AppeHate Division in l:f o.ssairr he.td that the defendant$ fa,\ed to rn~t t~\r 

burden of proof where the defend antst their relatives, and a paying tenant occ up red three 

separate apartments, aH of which had three separate entrances; the defendants did not 

da1rn r.or was tt)Q bu~\ding \..mo\:'rgoing work to convert ·1t to a two-farnHy home at the time of 

the acddent and where the defendants failed to demonstrate that the r~lated occ., .. q.:iari.ts of 
the subject separate apartments were living together arid mainUining a common household 

as a single tam Hy. t/.Q_ssoi12,, SJJ.R_ra. 

The second prong of the ham eowners' exemption is that the defendants "not direct or 
cot1tro~ tr\~ work." C~dhu~Rodri9..ldez, 57 A.D.3cl 1i1, 867 N,'r.S.2d 123 {2n~ Dept. 1 2008}, 

There is no evidence rn the record (and the plaintiff does not make th.e a(gumeri.tl to s.up~ort 
the fact that the Cremo uxs directed or controlled the method or manner of pj,;1 intiff's work. 

See, ~jJ)Qij_ v._G_ut/eber, 299 AD.2d 536, 751 N.Y.S.2d 49 (2"t1 Dept. 1 2001)> (Although the 

defendants' bui(ding was do5siffed os o multiple dwelling, the- court found that the defendants 

were srotutority exempt from liability undN Labor Law Section 241(6) where there was no 

evidence that the defendants exercised any supervi5fon or control over the plaintiff's work). 

Based on the foregoing, the court finds that the buflding functions exclusively JS a 

two-fam'1ly dweUlng and falls wfthin the scope ofthe exemption. Furtf1ermore, under the 

facts of th.is case, the CO!Jrt foi,ds ttr~Hr\e prn)t<:.t w·c11s JY1.m:.•~y ;:iml Slmpty a \"Jome improvement 

measure soleiy for res identi.aj use, n otwithstafl ding the fact that the Crem0uxs ran a business 

out of th ef r u nlt; that the bui[d i ng wJs regjstered as and deemed .-:l mu !tlple dwelling pursuant 

totnl? New York Mu~tip~e Dwelling Law~ a11d thJt a rent-pay,r,g tenant was renting an 

a p~rtment i r1 the building. See, BartQQ v, B.JJ.filJ.> 87 N-Y .2d 3.62, 3-66 {1996}, (Owners of singfe­

famiJy dwel(ings, who do not dirtJct or control construction work on their property, are t;ntit/ed 

io the protect;on of the homeowner exemption of N. Y Lab. Law§§ 240(:J.), 241 (6)i 

n.otwithsrcrndjng the presence of :some commerc.io~ ac.tivity on their propert,es) . 

Coris~qu~riUy, the Cremouxs' cross-mot1on for summary jlJdgrrient $eekfng dismissal 

of the pjaintiff's Labor law Sectfo n 241(6) dah"n is granted, .and the p~a(r.tlff's. rnot,cri for 
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summary judgment on the issue of liability pursu~r,t to his Labor Law Section 241(6) daim as 

against the C remouxs is denied. The-third-party defendant's anti-subrogation doctrrn e claim 

{Mot. Seq, #8) rs thereby rendered Jc;adem f c. 

Grave injuries are those injuries that are [i.sted in the stc1tute and are detNrn ined to be 

permanent. Grech v. HRC Com.., 150 A.D.3d £29, :I.SO i-\.0.3d 82.9 {2'«1 Dept., 2017), citing, 
~e..llilJJ..d v. Bo 1/is Lend Lease.,lnc., 93 A D.3d 831, 941 N.Y.S.2d 208 (2"1'.1 Dept, 2012). 

New York State Workers' Com pensatjon Law§ 11 pravtdes: 

"An employer sha!! not be llabte for CO{l,tr~buHor1 Of 111dem~,t~ to any third pers-on 
bc1sed upon tiabiHty for i rij uries sustained by an emp[oyee acting within the scope of 

his or her employment for such ern ployer unless su c:h thrrd person proves th rough 

compe-t~nt med\c.a~ ~v•dence that such emptoyee h;;is sustained J "grave injury" which 

shci!! meJ n on !yo ne or more of the fattawtng·. di:.:ath 1 perrnane.r,t :oru:l total ~0$$ of \.l:;.e 

o, amputation of an arm, leg, hand or foot) loss of muttiple fingers, loss of mu(tjple 

toes, parn plegia or quad ri p!egia> totJ I .and permanent bHnd ness, total and permanent 

deafoe5s1 loss of nos.e, lo,~ of ear> permanent Jncl severe facial d;stlgurement, loss of 
an index finger or Jn acquired i niury to th.e braln. c.aus€d by an. e):,t,ema.l ptl~'.':>kal forc.e 

resulting in permanent tot.i I d f sa bjlity'1 ( emphasis added}. 

"Consistent with the princip!e that' [ w ]o rds in a statute c1 re to be given their plain 
\Y\€ar\k1g wit\-\cl..lt rnsort to forced or trnnatura~ interpretations,' this Court has held that the 

word 'finger' means the who!e finger, not just !ts trp." Crutilfo vJll yrp., f nc., 10 NX3d 715) 

882 N.E,2d 885 (2008), citing~ C..05® v. United U21]1Qiner Macll G:Qy~ 96 N.Y.2d 398, 73G 
N.Y .$.2d 281' tNOl}. 'rlowever, where the p~alnt"1tt demoristrcites that he lost both 
interpha langea I joints of an index finger, lea vi 11g a 1' palnf ul a mQ utat\an ,:;tumr;:1, the pla\r\t\ff 

wi!! establish that he suffered the 'lo.s.s of Jn index finger' within the meaning of WQrkecs' 
CDmpe-rissition Lawj___U." ld. 

The record, to wit, the pLa i ntf ff's deposition testlmony and medical testimony, 

conf'1 rms that the piajntlff h.is suffer<?d a permJnent [oss of his rndex and middle fingers 

proximately r.au s.ed by the sub~'i!C\ a-cc.kler\t, without cppos \-Hon. ihe. clefen darit hom<?owners 

do not op pose the categoriwt;on oft he plaintiff's injuries JS grave. (See, Affirmat[on of 

Robert C. Baxter, Counsel to Defendants/Thi rd-party Plaintiffs, para. 44 ). The court, 

theu~fore, finds as a matter of Law that the plaint Ht hJs suffered ~ "gr.ave Jn jury'' wlthrn tn e 

rnean i ng of Workers:' Comp ensatlon Law § 11. 
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CONCLUSlON 

l\ccof-ding\':il, Mot. Se-q. #6 i!:. denied on t'ne issue of 11db·1my and grilnted in finding that 

the plaintiff's jnju ries constitute a gr,:ive i nJury :as a matter of law. Mot(ori. S-€q. #7 i~ gr3r.ted iri 

favor of the defendant/third-party plaintfff against the plarntiff's labor Law§ 241{5) cause of 
action and den·1ed on the plarntiff's Labor Law§ 200 and rndemnity daims. Motion Seq. #8 is 

del'l ied ~s moot. 

Dated : Brooktyn, New York 

.January 4, 2022 
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