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SUPREME COURT OF THE STATE OF.NEW YORK
COUNTY OF THE BRONX

PEOPLE OF THE STATE OF NEW YORK ex rel.

Rupa Subramaniam,.Esq..,. on behalf of

ANTHONY MANISCALCO
Decision & Order

Petitioner,

-against Index No. 809560-2O22E

ANTHONY ANNUCCI,.Acting Commissioner,

New York State Department of Corrections and

Community Supervision, LOUIS IVIOLINA,

Comalissioner New York City Department of

Corrections,

Respondents,
___--+...-__;___-____...____.--________________.......-_____ --___-.._Ç

David L. Lewis, ASCJ.

Petitioner has moved for the issuance of a writ of habeas corpus on a

number of grounds. The court has already-ordered Mr. Maniscalco to be released

predicated upori the court's reading of the clear language of the Less is More

amendments to the Executive Law, implementing the Legislature's purpose to

advance deincarceral outcomes in parole matters and to provide more due proces.s

to the parolee.

Petitioner further alleges that his preliminary hearing was untimely

held due to the delay in the holding othis recognizance hearing. He alleges that.his

recognize hearing was not held within the mandated 24-hours of the execution of

the warrant, by his.arrest. Parole has.a niandatory obligation to have.the

recognizance hearing occur within the 24 hours. There is no exceptions available

to Respondents when the courts of record are open and functioning. Respondents

failed to fulfill their statutorily imposed obligation regarding Petitioner. As a

consequence of such failure, the preliminary hearing was not held within the

statutory mandated five-day period. NY Exec L § 259-i.
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SVPREMECOURI OF THE S_TAT.E OF.NEW YORK 
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--.---..--------------._ ____ _: _____ .;... ________ ~--~--:._;.. _____ .,... __ ~---x 

PEOPLE OF THE STATE OF NEW YORK ex_ r~l. 
Rupa-Su~ramani-am, Esq .. ,. on heha~f of 
ANTHONY MANISCN..,CO 

Petitioner,_ 

-.against 

ANTHONY A.NNUCCI,.Acting Commissioner~ 
.New Yqrk State Department of Corrections aQd 
Community Supervision, LOUIS_ MOLINA, 
ComntissionetN·ew ·York City D.~partm.ent of 
Corrections_, 

Respondents, 

Decision ... ~ br_d_er 

1.ndex No. 809560-2022E 

_____ .,,__.,;.; _______ _ 
·--.----~-----------~----------.x 

David L. Lewis,: ASCl 

Petitioner ha&" rn.oved for the issuance-·ofa writ of habeas coi:pu$-on a 
number of grounds .. The mJurt has -alre_ady~ordered. _Mr. Maniscalco to .be·releas.ed. 
predicat~d upon the court'·s teadin~, of the clear lang~ag_e of.the Less is ·Mo~e 
amendments to the Executive Law) implen:~etiting \he Legi$1ature's purpose:to 
advance dejnq·an;~ra.1 olitcom.es -in parole matters and to provide- mote-due proces.s. 
to the parolee •. 

P-eth1onei-: futther alleg~s- that his preliminary hearing. was untimely 
held due to the delay in the. holdin_g 'ofhi.s re_cog•µizance hearing._ He alleges that.his, 
recognjze· hearing y.,as- not held within the .mandated 24.:.h_ours or the executiop. of 
the w.arnm.t, by his .arrest. Parole has .a manqatory obligation to have. the 
recognizance hearing_ bcc~r. wi.thirt ~e 24 hours. There· is no .exceptions av~lable 
to Re,spon.den:t& when the courts of.record are o_pen and r~nctioning. Respond~nts 
.failed to. fulfill thei.r"-statlitor11y imposed <>bligatiori. regarding Petitioner. As a 
_ consequenc_e qf su_ch, failure, the preliminary heating was not_ held_ within the 
statutory mandate.d five~day pl;'rfod. ·Ny· Etec L § 2:~9-i 
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‰ere the issue again is whether the delay in the recognizance hearing

is of no moment even though it delays the preliminary hearing beyond the five

days from the execution of the warrant. The statute provides that the preliminary

hearing
"shall"

be held within five days of the execution of the warrant i. e. the

arrest of parolee or within five days from the recognizance hearing. Executive Law

2591 )(a)(i)(B). The statute favors no period over the othet

Respondents assert that they are not at fault regarding the delay in the

recognizance hearing. They lay the blame on the Office of Comt

Administration.("OCA").

Respondents also assert that the measure of time for the flye days is as

they select between the two provisions of the statute and that the court is bout1d by

their selection because it is determined by their issue of a regulation to that effect.

DOCCS has elected the longer period andpromulgated regulations to that effect.

They further argue that the regulation is controlling, even though by its operation it

deletes.the requirement for a preliminary hearing within five däys of-the execution

of the warrant. Respondents read the statute to afford them the greater period in

which to conduct a preliminary hearing, even though the parolee is a detaiIee

entitled to the recognizance hearing within twenty-four hours. In effect the delay in

the holding of the recognizance hearing provides extra time for the holding of the.

preliminary hearing, in derogation of the intent of the Legislature in enacting Less

is More..

In support of their position, they point to their own regulation, which

eliminates a portion of the statute i.e., the measurement of the five-day period

froni the execution of the warrant, and renders that language a nullity. Respondents

start the preliminary hearing clock by making make their own election between the

execution of the warrant and the holding of the reco.gnizance hearing. Thus,

Respondents control the start of the preliminary clock by any delay in the

recognizance hearing. Further there is no incentive to timely have the recognizance

hearing timely held as iHustrated by the inexplicable delay in this matte( of July 16

and July 17, where no action was done to get the hearing held.

Respondents demand that the court must defer to the expertise of the

agency as contained in their regulation which absolves DOCCS of any delay in the

recognizance hearing which in turn delays the preliminary hearing. They seek a

determination that Respondents may by regulation determine the sole means of
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·Here the issue again is wheth~r the del~y -in th~ recognizance hearing 
is -of-no moment even though "it delays the preliminary hearit1g beyond th¢ five: 
$.y~ -from tµe exec_utio~ ofth~ \varrarit. The:statute.-provides that.the preliminary 
h~aring·"shall'~- be held_within. five days of the execution -of the. w.arra:nt. Le. the. 
a.rres_t o_f parolee -or within-five d~,ys_ .from the recognizance hearing . .Exe.cutiv.e Law 
2:59i (3)(a)(i)(B)~- The statute favors-no period ov.er the._othet. 

Re.$p.ondeot.~ assert that they _are not at fault regardfo:g ·the delay in the­
re.cog_nizanc.e .hearing; They lay :the blame· ·c;,n the ·Office. of Cou~t. 
Adniinistration..C'OCA") .. 

Respondents also assert that. the inec3;$~re oftirne for the fl.ye days is as 
they select betwe,en the two provisions of.the statute and that the cotµtis:boun;d-by" 
-their ·selection beoam~e it is, determined by· their is_$ue .of a regulation to. that effect. 
DO.CCS has elected the lo°:g~r period ·and.promulg~ted .regul~tioh-s .to that•eff~ct .. 
They furthet_ argue tha:t the regul~tipn is co;ntr.olliiig, even though by its· operation it 
deletes.the-requirement fora preliminary hearing 'Y·ithin five day~ of.the exec:ution 
of the· warrant. Respondents .fea,d the statute to afford themthe greater period in 
which to conduct a preliminary hearing,_ even thQugh the patoi.e·e is a d.etafoe~ 
·entrtled to. the recognizanc.e heijf:ing within twenty-four hours. In effect the delay ·in. 
the holding ·of the recognizance headng provides. ~ttrati_m~ ro_r the holding ofth_e, 
preliminary hearing, i:n d¢rogatioh of the intent of the- Legislature "in ·enacting· Less­
is· More .. 

In sqpp01t oftheit positfon~ they point-to their- ow.n regulation, which 
.eliminates a portion of the statute i.e., the measure~e~t of the five-day period 
froni the exe.cution of the warrant, and renders that langµage a nullity·; ·Respondents 
start the preliminary-hearing_·clock by 1naking: m~~their own ~lection betwetm th~-­
exeoution of the warrant and. the holding of the r(!~O.gnizance hearing. ·thus,. 
R~sp_ondents contl·olthe strut of the p.relirn1nary clockby--~y delay 1h the. 
tecognizahce hearing. Further,here· fs no:_inc~ntive to-timely have the recognizance 
hearing timely- held as illustrated ~Y the Inexplicable: deiay in this matte( of July 16 
and.July 17_? whe~ no action was-doneto get J.he hearing held. 

Re&pondents demand that the· court rnust Qefer :to. the e-1.Cpertjse c;,f the 
ag~ncy as contained in their regulation, which abso·lves DOCCS of anr delay in the 
re.cognizance· hearing which in tum delays the preliminary hearing. They seek a 
determination that Respondertts may ~y regulation.determine the_.sol~_mea.ns .of 
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measuring when the preliminary hearing clock begins to run and within which it.

must he held and that the court must defer to their expertise..

Functionally at issue is from when the five-day period shall run.

DOCCS claims it is the greater period by their regulation to that effect. Petitioner

disagrees.

Respondents assert that Petitioner's claim is without merit The

procedural issue raise by Respondents is again frivolous. Respondents assert that

the court must defer to the agency's interpretation of the statue when it chooses

between statutory alternatives.

FA
TS

Petitioner was released to parole supervision and agree to follow the

conditions.imposed upon him by DOCCS.as a condition for his release and to

ren1ain at liberty. He was told that the failure to abide by these conditions would.

result in the revocation of his parole.

The parole warrant against Petitioner was issued on June 17, 2022. On

the same day DOCCS.alleges that it contacted "the courts". Petitioner should have

had his recognizance hearing on June 18, or at minimunt the following day.

Instead it was held at the same time as his criininal arraignment. Respondents

ágain claim that the setting of the recognizance hearing is beyond their control.

After they made their request to "the
-courts"

they did nothing to follow up and

secure the right to a recognizance hearing due to a prrsoner in their custody held by

their warrant. Petitioner's criminal ease was arraigned on June 22, 2022, five days

after the avarrant was issued. He had his recognizance hearing on June 22, 2022,

well in excess of the 24-hour period mandated by statute. The law provides that a

recognizance hearing must be held within 24 hours of the detention of the parolee

insofar as the courts are opert Specific provision.applies to the courts within the

City of NewYork, which áre always open. Apparently again upon his arrest en the

warrant, Petitioner was housed in a local jail instead of taken before a court

Respondents seek to lay the blaine for the delay on the Office of Court

Administration ("OCA"). They allege the United Court System Electronic

1 The statute cited by Respondents relates solely to a "trial " detainee.such.a detainee is challenging
inatterswithiri and about the trial, and logically should not be able to shop the clairn between counties, when on
trial is a specific county PetitioneÉ as in every habeasrcorpus action brought with regard to parole is not a trial
detainee. He has fewer rights than a trial detainee and less due process..

.............................. ...
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me.ijsuring when the preliniinary he1,:tring clock begin$ to ruri an.d. within.which it. 
must be held-.-and. that the .. court must defer to their expertise· .. 

Functionally at ~ssue.is from wh~n the.five-day period shall run. 
Db.CCSdaims it is·the greater period by{heh-'regulati.on to that effect. PetitiQnt\'r 
disagre~s, 

Re·spondents assert that.Petition~r~s claim is with_o.ut iperi.t-'lne 
procedural h,sue raise by Respond~nts is again frivolous .. 1 Respondents assert that 
the court mm:i'~ defet t~ the agency's interpre\ation of the statu_e wb.~n 'it choose.s 
between statutory alternatives. 

Petitioner was released to parole s'upervisiOTT and agr~e tq f9.llow the 
.conditions .imposeq upon him by OOCCS-.as a c.ondition for his release -and to 
.remain at li}?erty. He.-was told that the failure to. abide by these. qor,i.ditions woµld. 
result in the revoca,tion of his parole. 

rhe parol.e warrant aga,,ipst Petitioner w~ i_ssued. o:n..June.17, 2022. On 
the same day :DOCCS·._.alleg~s that it contacted ''the courts'". Petitioner should have 
had his recognizance hearing onJµri.e J 8, or- at m.inirnµm the following day. 
Instead;_ i.t was held at the same time as his crilninal arraignment R~·sportdert~ 
ag~n ·claim tha,t the set.tihg 9f the; ~cognizance h~aring is= beyond their control. 
After they made their ·request to "the .courts-'·' -they did nothing to foil ow up an<;l. 
secure the right to :a recog;nizance, h~arirrg due tq -i:i prisohet .in Jheir custody held. by 
their warrant Petitionerts -criminal eas·e was arraigned on June.·22, 2022, five days 
·atl¢r the .wairant w~ i'~s.µeg. He had hi~ -reccJgriizance. h,earing_ on June 22, 2022, 
well in f}.xcess, of the 24.~hour period .mandated by· statute. The law provides that a 
-recognizance hearing rn.ust b.e held within 24 hours of th¢ _detention of. the parc,i~e 
insqfar as-th~. courts~ open~ Sp·ecific,_pro.vision.applies·to the courts within the . 
.City-of-New··York, which ·are- always open. Apparently ,~ga_in up.on. his !irrei:;t on the. 
warr@t, P~.titio:ner ·was ho.used in a loc.al jail instead of taken before. a .court 

Responden,ts-:seek to lay .t4e blame :for the d~lay on the Offi~e of ,Court 
.Adtninistnition ("OCA'l They allege-th~ United Court System Electronic 

1 The· statute-cited by ~espo·nae·nu- r.elateirsolely to a l(trlal ": deta, ne1t Such..a detainee· is challeoging 
:matters :withiri and :about the trlal~ and log1cally. should not.be able to :shop tl:\e dail!'. l;,~een counties, wh·er! on_ 
trial Is a specific county. Petition·e-r as in every habea·norpus action brought w.ith regard to parole··is not a tr-lal 
detainee. He·h'as few~·r rights than a trial' detain~~ a·nd_ less due pr~cess. · · · · ·. 
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Document Delivery System ("EDDS") which randomly assigns matters is at fault.

No evidence, not even CHRONOS entries support the information offered by
Respondents'

counsel. In other cases, there have been CHRONOS entries provided

to the coult Here there is no evidence that DOCCS reached out to "the
court�"

or

how they claim tò have done so,

There is no record of the preliminary hearing upon vrhich

Respondents predicate their waiver argument. Given that each time a petitioner

raises an insufficiency of the evidence in the hearing, Respondents object to the

hearing of the case because Petitioner has not supplied a record to support the

allegation and urgjng that the petition be dismissed, it is odd that they proceed to

make arguments without recordevidence that they expect the court to hear. Just as

the court hears the matters without records or waits for the production f the record,

usúally by Respondents since Petitioners appear to not get them as promptly as

Respondents, it too is odd that Respondents want the issue of items in the record

adjudicated in their favor without producing the relevant transcript, the court will

accept their rej$resentatións and address the issue of preservation.

PRE5ERVATION

Respondents also argue thatthe petition cannot lie because the issue

ofthe failure to timely hold a recognizance hearing was2not raised at the time of

the preliminary hearing and is therefore waived. Respondents argue that the.failure

to raise it at that time is a waiver:and therefore it was not preserved for review by

specific and timely objection to.those.perceived errors during the course of the

preliminary hearing. They further argue that the waiver rule should be invoked

because by failing to object DOCCS is deprived ofthe opportunity to either defend

its stance or correct its error. Further the objectiori serves the function of "alerting

the [adjudicating.offiber] to the error and giving him a chance to avoid
it."

Or to

specifically confront and resolve the issue. They further allege that the failure to

raise the issue at the first opportunity is a waiver. This argument is made even

though the hearing officer would have to defy the agency's regulation iI order to

avoid error or correct such error. Given DOCCS approach to the issues raised by

Less is More and its use of regulations to avoid responsibilities under the act,1he

prospect of correction of a regulation by a hearin! officer is sophistry.

They further argue that because the recognizance hearing was held

separately from the bail hearing , and that the record does not show that anyone

froni DOCCS inade an.appearance on the record neither judge at the two hearings
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how they claim to have done so~ 
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had any information as to the Petitioner being a flight risk. They conclude

therefore that the issue was not raised at the earliest opportunity where it was

material,.it has been waived for purposes of subsequent review. Respondents

suggest that Petitioner's avenue of review is to return to Supreme Court in

Richmond County and "raise these issues there". This is predicated on their belief

that this court has no jurisdiction by the mechanism of a writ ofhabeas corpus.

This court can hear the challenge to late preliminary hearing by and

through the function of CPLR Article 70. Such an application allows this court the

power to hear and determine the issue of waiver as well as the timeliness ofthe

preliminary hearing.

In the first instance
Respondents'

view ofthe waiver doctrine

inflexibility is myopic. As this is a matter of administrative review because the

issue is determinative of the action and the record is sufficient on the issue, the

habeas corpus court can hear and determine the issue. In fhis case, there is no

record submitted by Respondents iri support of their many assertions. There is no

transcript supporting their waiver theory. In any case assuming there was no

raising of the delay in the recognizance hearing and the presumable effect on the

timeliness of the preliminary hearing, DOCCS should not be allowed to be so

cavalier with the timing of matters and putting the.blame on the computer system

at OCA. In this limited situation where the datesihemselves fully provide a recõrd

by which the court can make the decision, i.e., counting days, the.doctrine of

waiver and preservation does not contro1the obvious error of law by DOCCS.

Here the failure to follow the statutory requirement for the due

process inandated hearing under New York.law is a fundamental error and

therefore the preservation.requirement may not be waived by silence.£rrors in the

mode of proceedings qualify for review as errors oflaw without the need for

preservation. See CPI 470.05 Preiser, Practice Cominentary.

Respondents again assert that the court is bound by
DÖCCS'

interpretation by regulation and their electiorl of the relevãnt event that starts the

five-day clo�k. It asserts that the measurement for the holding.of the five-day

preliminary hearing is five days From July 22, 2022,. and was thus timely.

Petitioner argues that the time to hold the preliminary hearing expired on July 20,

2022, and thus the preliminary bearing was conducted two days late.

The issue is whether the delay in the recognizance hearing beyond.24

hours has any consequences given-the burden on the parolee s liberty interest,
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had any m.fotm~tion_ as to the-.P~titioner _being a flight risk. They conclude 
-therefore ihat the issue was--not rais·ed :at the ·-earlie.st opportunity where it was. 
niatedal,..it.has been waived for purposes of subsequent review·. Respondents 
suggest that Petitioners. avenue ofreview- is totetµm to .Supreme Court in 
.Ri¢hn,.onq County and ·"raise -the.se issues there''. This is predicated on theif belief 
that this court-has no jurisdiction by the ·mechanism of a -writ ofhabeas corpus. 

This ·couri can hearthe challenge to-.late··pteliminary he~ring·by arid 
thtough the fi;lnction of CPLR Article 7.0.. Such a,n application ·allows this c.ourt the 
power. to he.ar·and determine-the issue ofwaiver·8=$ well~ the timelines_~ ofthe. 
preliminary-heath1,$, 

In the first instance Re~pondents,' view of-Uie waiver doctrine_ 
infi~xibjlity is-tnyoJ>ic .. A$ .. _this is a.matter of administrative review because the 
·issue. is detenninattve of th~ action and the-recorQ is- suffi:c_jent -0.0. ·the-issue, the 
habeas coi]Jtis court can he_ar ~nd determine theissue. In this case, there is no 
Tecord submitted by .Respondents in support of their JllQD.Y a_ss_eytions. There -is.- no 
_transcript supporting their waiver theory. In any case:assuming_ the_re was no 
:raising ofthe_dei~y in the-_r¢cqgni~~e_hearing.and ~e presumable effect-on. the 
timeliness ef the preHminary -hearing, DOCCS should not be allowed· to be so 
·cayaiier W.~th th.e.timing of matters ~d}nitcl;ng tjl_e_blan_ie on th~_-co_mputer sys_te_m 
at OCA. In this limited ·situation where the·- dates themselves fully provide a, r~ct>td 
by which the coliit ca:n 1nake the decisiop., ·j.e,,,.¢ourtUng:~YS., the_.do.ct"rine of 
waiv~ ~nd preservation does-notcontrolthe obvious-error·.ofhi'w-by·DOC~S.-

Here. the fail4re to follow the statutory ,~_quir.~m~nt for the due 
process in~ndated hearing-under New Yo1~k.law is a fundamental error and 
therefore the pre·serv~iion.requirement rnay not b_e. wa,iv¢d. by ~ilence.."Errors-io the 
m·ode of proceedings· qualify for review as- errors of law-without the need fo~ · 
preservation. S·ee CPL 470.05 Pr¢i$el', Pra~ti.ce Comtnentacy. 

Respondents agf;lin assert.that-the court is bound by DdCCS' 
intewretation .by regulation and their election of the relev~t event that .shuts the­
thre~clay .clock . .It asserts·. that the· niea~urement for the holding._of the five~day 
preliminary hearing.-is five·.days t-rom July 22~.202i_,_anci wa_s:thus timely. 
Petitioner arg1ies. that _th¢ tirne._ to hold the preliminary he_ai~ing expired on July- 20_~ 
2-022, and thus the preliminary hearing was conducted t~o days. late. 

The i~sue _is, wheth~r the. d~lay- in the ·recognfaance hearing ·beyond .24 
h9uts b~ any-c_QmJequenc~s :g_iven-the burden on the parolee~·s--liberty interest, 
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codified in Less is More. Respondents claim the delay is of no moment, even

though it then delays the preliminary hearing beyond the five days from the

execution..of the warrant. By the time the recognizance hearing was held on July

I 8, 2022. Petitioner was held in detention for three days. Petitioner asserts that the

preliminäry hearing held.on July 22, 2022, seven days from Petitioner's arrest on

the warrant, and four days from the recognizance Itearing.

DISCUSSION

Respondents'
again repeat their.assertion that these matters must be

transferred to in effect their home counties. based upon CPLR 7002 (b)(5). It has

been and retnains a frivolous procedural argument. A careful reading of the cited

section of law requires transfér only when Petitioner is a "trial
inmate"

Petitioner

is.not being held as a trial inmate, thus CPLR 7002 (b)(5) does not apply to this

Petitioner. Respondents are required to make claims consistent with the law.

Jurisdiction is predicated upon CPLR 7002(b)(1) and CPLR 70.4(c). Petitioner is

being.held in Rikers Island and all Rikers Island claims are administratively

referred to the Bronz.
Respondents'

claim that this subordinates all the other

counties to the Hronx is not only frivolous but fantastical.

Turning to. th.e merits of the application,
Respondents'

position, in

effect, determines by regulation that there is no consequences for the delay of the

recognizance hearing beyond the statutory 24-hour period, even though the parolee

is in their custody and entitled to the hearing within the 24 hours. The statute

requires Respondents to find a. court of record open which to bring the parolee for

his recognizance h.earing. The 24-hour period can only be extended upstate where

courts do not function as they do in New York City, seven days a week, 24 hours a

day.

However, the 24-hour requirement within which the recognizance

hearing must be heki is binding on
DOCCS.2

Respondents assert that it is the fault

of the Office of Cotirt Administration that the recognizance hearing was not timely

held and zeros in-on the electronic system OCAmaintains for the allocation of

2 the recognizance hearing provision in the Executive Law was enacted as part of tess is More andwas

designed to end autornatic detention fir parolee arrested on al eged parole violationi It was added in order to
give the liberty interests of the parolee a means to be heard on the issue of deteritis by aludge and.not d.ecided

b^ their parole officer. Specifically, it was to free inore people held interrninably waiting for parole determinaÚons.
This court foundthe pro.vision t6 be retroactive because it was remedial and ameliorative in intent andapplication.
See Elgarten é× rel. Ramirez v Annucci,.Inde50# s0323442022E ( su preme Courf Bronx County April 27,

2022)(lewis,J.)
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-cqdified in Less is More. Respondents claim the delay is, ofno moment, even 
though itthen dela.ys the pr.elim-inary hea1~ing :beyond the ·-rive days from th¢ 
e1(e~qti:on.ofthe wattant. By th_e.tiine the recogpizan_ce·hearing,-was held on July 
i.8? 2022. Petitioner was held in deteptiot1 for three day_s. PetitiQ.per a$serts that the 
prelimin~ he~fu.g held.oi:i. J.~ly 22,.·2022, seven days from Petitioner's-arrest on. 
-the warrant, and four days from, the recogniz~nce bearing. 

DISCUSSION-·. . . .. . 

llespoi::tdenU;' again rep~~t th~ir .as_sertion that these matters must be 
transferred to in effect their home counties. based upon CPLR 7002: (b )($). It has 
·been and .r:etnaiils.a frivolou$. procedutal argmnent. A careful reading.ofthe cited 
-section of law requires transfer only when. -Petitioner is._a '~trial inmate"'' Petitioner 
.is.riotbeipg held as a trial_ ih.inate, thua CPLR 7002 (b)(-S) does not apply io this· 
Petitioner. Respondents are:tequired to make claim~ ·consistent with the law. 
Jurisdiction is predicat~d upon CJ.>LR 7002(b)(l}and CPLll 70.4(c)~ Petitioner is 
being,held in Rikets-Island.and all RU<:ers_ Isl~d- ~laims ate aqministrativ~Iy 
refor~ed to the Bronx. Respondents! .claim that this sub.ordinates alt the other 
counties to the-·Bronx is. . not only fri:volous but (a.qtastical. 

Turning to_ the .. merits of the application, Respondents·' pc>"sition, in 
effec~ determines by regulati_on tlt~t there is no c·ons.eqqe;nces for the delay of-the 
rec.ognizanc.e heating b_eyond the statutory 24-hour period, even- though the parolee 
is in their custody and entitled to the· hea.-:ing wittdn the .z4 }'.lours, The statute 
teq4ires Resp.ondents to find a. court o.f.rec.ord open which to brirtg the parolee- :ror 
his recognizance. hearii1g. th_e 24-hqur periQd -~ -only be.· extended upstate where: 
·cou:rts· do not functiQn as they do in New York Cio/, ,- seven days a. week;, -24 hours a 
day; 

·However, th~ Z4-hoµr requirement within which the re.cognizance 
hearing must be held i~-binding on DOCCS·_.2· Resporident;s a~sert :tha.t it is th~ fault 
of the Office Q_f Court Administration that the recognizance. hearing_ was· not timely 
held and zeros in.o.n the electronic system OCA.·maintairts for the· al_locatiqn of 

i ihe, recogn_iza nae ~earing ·p rovisl"o!l in the Executive Law-w_a~ enacted- ais ·_part of less js Mote-and was· 
designed to en.d. automatic.qetent.lon _fir parolee arrested-qn ;!111/eged pc1tole violations. It. was added -f n order. to 
give the li~_e_rty lnter¢sts cif:the parolee a_ me:ans:to be heard on'-the issue·of detention by a"judge and .not d.eclded 
by thf:!li" :pc1role-officer. Specifically, Ir was to free more ·people held ihterminably waitl~g.f<?r p~r.ol.e determln_ation~. 
This court found· th~ pro.vision tti be retroactive because rt was r~medlal and-a~ellorativ.e In ·intent-and._applica(ion . 
. See Elgarten ex rel. Ra ml rez v Ann·u ccj,_ r n d ex,# 803234~2022 E (· Sup rel")"le. Cc;, urt: ~ran)!( q, u nty April .27, 
2022)( Lew.is, .J.) 
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cases. They identify thé EDDS system which they allege reported that no other

courts were available, a computer entry that is, on its face, not true. Respondent

claim that they did al1they could do to get petitioner a recognizance hearing.

Respondents provide no evidence of any response from the EDDS system, no less

than the one they clainrthey received. They provide no evidence at all that the

delay was due to OCA or the EDDS system..

The facts do not support the argument. They do provide evidence that

no act was taken to obtain a recognizance hearing on JuE 16 or 17, 2002. They

have not even an explanation. Parole is charged with providing a recognizance

within 24 hours. Sending an e mail within 34 hours, and waiting two days, they

claim is sufficient. They show that Parole e- mailed and then phoned to get a

recogni|ance hearing scheduled. But the follow up phone call was made after the

24-hour period mandated by law expired. Before the followed up their e mail, they

waited a day, a full 24 hours to
"check"

on the status pf the calendaring of the

hearing, omittingthe fact that they did nothing on July 16th.. . An entry that the

clerk and the judge and the file were not in the courtroom on the morning of the

day when the recognizance hearing was held in the afternoon is of no montent

because on that day, morning or afternoon, the recognizance hearing was already

untimely. DOCCS was notified that the hearing wou) begin in the afternoon

session of the same day. The.alleged misbegotten entry was generated by DOCCS

claims it made the request, followed up a number of days later and they were thus

faultless in the matter.

Respondents'
papersãand exhibits fail to support any allegation as to

the EDDS response. They show a request for an order to produce be signed. They

also show that there was no recognizance hearing held on either the
16"'

or the
17th

of July, both days on which the courts were open. But DOCCS only followed up

on the
18th of July-three days after taking the parolee into custody. Petitioner

remained incaUcerated until his recognizance hearing was held on
the..18th

excess of within 24 hours since he was taken into custody. .

Nothing proves in any respect that the failure was caused by the

EDDS, rather than DOCCS dilatory action. Just as the Petitioner nïust provide

proof for the facts alleged, so do Respondents.

The 24-hour provision is silent upon the issue of fault3 but it is clear,

when read together with the entire provisión on the.procedures of parole

FILED: BRONX COUNTY CLERK 05/30/2023 11:55 AM INDEX NO. 809560/2022E

NYSCEF DOC. NO. 20 RECEIVED NYSCEF: 05/30/2023

9 of 19

cases. They identify the· EDP$ system which they a_llege_ reported that no other 
courts were available,_ a computer entry that is_; on its face, not true; Resporid~nt 
claim that they 4id all they- could dq· to get petitj.oner . .a recognizance bearing'. 
·Respondents .provide-·no evidence of any re·sponse from the .ED.PS sy~em, rt<;> le-ss. 
tfom the-on:e. they chd111'they re,ceived. They-provid~- no .evidence at all that the 
delay-was due to OCA or-the EbDS-system .. 

The facts do ·-not support the argument. The¥ do provide·-_ evidence that 
· no act-was taken to- obtaip_ a t~oo~artce-hearing .on July 16_-<;>r 1 7, 2002. Tii¢y: 
h~ve not even an .eX.planation. Parole·-is:·charg_ed with providing a recognizance 
within 24 hours. Sending· an e mail. w~thin .34 :h<)tg'.s, ~q wa~ti.ng two <4tys,_ th~y 
claim is suffi~ient Th~y show. that Parole eM mailed and then ·phoned. to get a 
recogniztmce hparing s_cheduled. B~t.the _ fpUow up phon·e __ call was .1nade -aftet the· 
24 ... hour p.eriod mandated by law expired. Before the followed up theit e 11:1ail, they 
-w~ited a day,_ a full 24 hburs to· "check'' .on the statµs· pfthe calendaring ofthe 
hearing~ omittingthe fact-that they did nothing on July· I 6th ••• An entry i:hat the­
clerk and the judg~ ·ahd the Ole were, -not_ in_ the courtroom on _the 1norning of the -
day when the- recognizance hearing was- held. in the afte~·noon i~- of no mom~i1t 
becam~e on that day, .moinih~ pr ·aftemoon, the recognizance hearing_ was. -already 
untimely. DOC.CS was notified thatthe hea_ring would_ begiil: inthe-afterno,on 
sessio_n· ofthe same·_day. The_.-alleged m1sb¢gotten entry was generated ~Y DOCCS 
claims it made the request, followed up- a numbet of a·ays later and th~y were thus 
faultless· in_the· ~atter._ 

Respondents': papetsand·exhibit~ rail to ~uppqrt any allegation '~s to 
the EPDS respops:e. They show a.requ.est for an ord.er to p_roduce. be sigp.ed. They 
also show.-that there:was no recognizance· hearing held on •either th¢ 16th _or the 17th. 

.of Juiy-; botJ;i days on ·which the court$ were open. But DOCCS only followed ~P 
on the 18th··ofJu~y-three days-after-taking:_the parolee,into cus~ody,. Petition~t 
temained iricatcerat¢d until his recognizanqe hearing was held on the· __ 18 th,_ far in 
exces& of within 24 hours.-since he. was taken into custody .. 

No.thing proves ih.-any·r¢spect that the failu_re was caused by the 
EDDS, ·rather than DOCCS dilatory ·action. Just as the Petitiori~r-must provide 
proof for the facts alleged,. so· do Respondent$. 

The:· 24-bour provision is silent upon the_'issue of fauit; but it is clear, 
when read t~gether wifl:l the ·entire provision ob. the. procedures- ·of parole 
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revocation, there are consequences , such as enforcement of the statutory time

period for holding the preliminary hearing.

Respondents cite the statutory provision in the Executive Law 259-

iO)(a)(iv). they state that the statute specifically excluded any interpretation of the

running of the clock in which to.hold a preliminary hearing.

DOCCS is relying on their own interpretation einbodied in their own

regulation. They do not explain how they come to this interpretation that

diminishes the rights of the parolee by extending his unadjudicated period of

incarceration and thereby obtaining more time within which to prepare and hold

the preliminary hearing than the tiine contemplated by the legislature, which set

out to specifically shorten the timelor parolees to be held and the period by which

DOCCS must provide hearings.

While the language of the statute favors neither option over the óther

and it lacks language such as "whichever is the
greater"

or "whichever is the

lesser", it is left to the court to interpret the language., in order to determine the

validity of the regulation and the proper application of the statute. In interpreting

the statute, the court must look to the legislative intent and harinonize the entirety

of the enactment to give effect to the intent. NY Statutes sec. 98..(McKinneys) It

also n1ust use every part of the statute. It cannot, as Respondents functionally

demand3 ignore the possibility of measurement ofthe timeliness of the preliminary

hearing basedupon the execution ofthe warrant as the act that starts the five-day

clock,

Respondents'
interpretation beginning the five-day clock in every case

from the detennination of the recognizanne hearing, it allows for such hearings to

be delayed and thereby delay the preliminary hearing without �onsequences to

DOCCS. and with unconstitutional consequences to the parolee of incarceration

while DOCCS moves at its own pace as opposed the statutory set pace. It is

especially significant because it fails to give life to the limiting of circumstances

under which people subject to community supervision could be reincarcerated for

violations ..of community supervision. Sponsors Memorandum.

The order to detain a parolee issued by the recognizance court cannot

exist unless and until the parolee is brought before the court on a properly executed

warrant. By the terms of the statute the recognizance hearing must occut.after the

execution ofthe
warrant,"

[U]pon execution of a warrant issued ...for any releasee

alleged to have committed a violation of a condition of release in an important
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r~vo·catioJ)., ther~ ·ate consequences , &uch as enfo,;cement of.the statutory time 
period for holding.the preliminary hearing: 

Respondents cit~ the statutQry provision in the Executive Law 259-· 
i(3).(a)(iv). They state that the staµite specifically excluded.~ny intetpretation.ofthe 
rupning of the clock ip which to ... hold a preliminary hearing; 

DOcc·s is relying 'On their ·own interp~b,ltiori •e.mboclied ~.thefr own. 
regulation. Tuey do. not explain how they come to this interpretation that 
diminish~$-fhe. rights ·ofthe·p1'r9lee l:>y extendJng his urtadjudic~ted period of 
incarceration and thereby obtaining more· time within which ·to .prepate .and hold 
the pre.lirninai-y hea,ring than the ti.me contem.plat~d by the legislature, whic.b .. s..et 
outit.o specifically shorten the time,.ror parolees.to be held artdthe·period by·which 
DOCCS. must provide hearings. 

While.the language of the statute favqrs neither qptiort over the other 
and it la.cks language .such as t'wbichev.er is the greater'? or ,·'whichever--is:the 
less·er", it 'i~ left-tQ the. court to 'interpret. the language.,. in order to ~term:~n~Jhe 
validity of the regulation an.d the .. proper ~pplication of the.statute. In interpreting 
·the statute, the. cm;1rt.must look to the. legislative intent and l;uJrinonize th¢ ·¢nti:rety 
of the enactment to g.ive effect to the :jnterit. NY Statutes sec. ·98 .. (fy.lcKinneys) It 
also rn:1,.tst m~e every part of the st.atute. It cluinot,. as·ll~~pqndc~mts functionally 
d~mandj ignore the, p.ossibility of measurement o.fthe• timeliness .of the.preliminary 
·.hearing .baseq·upon· the exe~ution of th,e warrant as the :act that ~.arts the five-day 
clock, 

Respond~nts,. interpre~ation· begint1ing the nve-tjay clock in evety .case 
from th~ determination of the recognizance hearing~ .it allows for such hearings to 
be delayed and the~by delay the. preliminaryJ:iearing withoutc9nsequen,ces. to 
· OOCCS .. and ·with. µncon~titutional conseql.lences· to the parole·e of .incarceration 
while·noccs .moves ·at its own pace a.s opposed the statutory' set.pace. It is 
~speci~lly ~i.gnifrc.ant. becaus .. e it fails to .zjve life to ·the limiting of circumstanc:es 
under which :people .subject·to wmmunity supervi~ion c·ould be reincarc;erated for 
vio,lation$ . ;of community $Upervi~ion. Sponsors. Memorandum. 

The order to detain a.parolee issued by the·•recogn1z.!:lrice· court.:ci;lllhol 
exist. unl,e.ss and .i:mtil the pat.Q.lee is br.ought befc,n~e the ·court on a.properly executed 
warrant By the terms of the. statute the· rec0:gnizance. hearing .. must occ~ .after the 
executicitrofthe_ ~$Taµt," '[U]pon e:xe.c.ution pf lil.wamint iss.u~ .... .for any releasee 
alleged to have·.co1111nitted a violat•on of.a condition of release in an important 
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respect in the city of New York, the authorized officer shall present the releasee to

the criminal court ofthe city of New Vork or the supreme court criminal term in

the county where the violation is alleged to have been committed for a

recognizance hearing within twenty-four hours of the execution of the warrant.
"

Executive Law, Id. A warrant issued pursuant to this section shall constitute

sufficient authority to the superintendent or other person in charge of any jail,

penitentiary, lockup or detention pen to whom it is delivered to hold in temporary

detention the person named therein pending a recognizance hearing "Executive

Law, Id.

Read consistent with the Legislature's purpose enunciated in the

Sponsor's Memorandum of Support of $ 1144() the portion of the provision

providing "the e9ecution of the
warrant"

as beginning the clock is to prevent

exactly what occurred here. Because the execution proceeds the recognizance

hearing, DOCCC would be able to e extend the parolee's detention without

adjudication indefinitely. The reguistion allows such â detention to occur. The

execution-of the warrant provision applies when DOCCS has not provided a

recognizance hearing within the 24-hour periocl after execution of the warrant. It

ensures chat if the recognizance hearing is delayed, the execution of the warrant

possibility makes sure that the prelithinary hearing is held I the five-day period as

intended.

Under DOCCS theory as happened to Petitioner,.if the recognizance

hearing is.delay for a number of days when Petitioner is held pending such a

hearing,, additional days of delay adds five more days tp the period of

incarceration i.e , ten days without a preliminary hearing. In some cases, if no

violation is found, then the length of unlawful detention is multiplied in

derogation ofthe statute's plain language and intent. He use of the execution ofthe

warrant is a benchinark to reduce the wait for a prelitninary hearing. It comports

with the legislätive intent recited in the Sponsors Memorandum of Support of S

1144A 'reduce the number of persons held in jail and prison in New York by

shortening the tinieframe for adjudicatory hearings.
"

In this manner the

interpretation, contrary to the regulation, gives effect and meaning to all the

language in the provision and provides a means of ensuring that the recognizance

hearing is h.eld within the 24-hour time frame.

Fundanientally, the statute where it sets out two options, DOCCS

must be required by the purpose of the law as demonstrated in its legislative
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respect in t_he ci1)' of :hf ew ·York, the ~µthori}~ed ·offic,;r ·shall present. the releasee to 
the criminal cou1t of the city of New 'Y ork.-or the sup_r.~nie ctJli~ crim1nal t~rin in 
the cou_nty ·where the violation is aU~ged to have:.been committed for a 
recognizance hearing•wi.thin twenty-four·hours of the ~xecuiif:>).1 ofthe·:w1:10:'·8At, "· 
'Executive Law, Ic;l. A warrant issl,led pursuant to this section shall constitute 
sufficient authority to the sµperintend~nt o,; oth!;r per~o.p. in ch~ge. of any jail, 
penit~rttiaty, lockup ·or .detention pen.to whom it :is delivered to hoid in .temporary 
detention the person nani"ed therein pending_ .a recogrtIZ~nce . .headrtg "Executive, 
Law, lg. 

R¢~d.conai"stent with t})e Legisla_ture's pui"pos~ enunciat~d-in the 
~ponsor' s Memorandum :of Support of S 1144.() the porti<;:m of the provision 
pt9viditig '·'th~ execµtion_ of the waJTimt'' as .. beginning the clock is to. pre.vent 
exa.ctly what occurred here. Because the execution proceeds'ih¢- recognizance 
hearing; D.QCCC would; b~ :able to. e extend the.parolee~ s detention without 
adjudication indefinitely~ Thereguiation atlows such·a detention. to oc.cw-. The 
:execution.. of th~ w~rrant provisjon applies when DOCCS has not provided a 
rec.o_gp.izance hearing_with.i,n:the 24-hour_perio4 after ex,ecution of th¢ warrant. It 
ensur¢.s that if the reco_gnizance hearin,g is delayed, the execution of the warrant 
p-c,ssibitity-makes s_qre that the· pre1iminacy· hei;l.rihg is. ,held I the· five-day" p.edod as 
intended. 

Under DOC CS theoty as happeped to Peti~ione:r~ .if tbe reco.gnizam;:_e 
h~_aring is .delay for a numbt}r of days when Petitioner is held ·pending such a 
hear.ingn additional days of delay adds. five more days tp the· petjod of 
.~ncarce.ratfon i.e~, ten days without a preliminary hearing. In some case·s? if no 
violation is foU11d~ then the-"Iength of up,lawful detention is :wulti:plje"d .in 
derogation oftb~ $tati.Ite,.s plain language and. intent. He use of the execution. -of-the 
warrant.is·a benchtnarkto reduce.the wait ror-.a prelimipary hearing. It ~omports 
witht}:le l~gislative fnteµt re•cit.~ in the Spons.oi:s:·Memorandum of-Support .ots· 
1144A 'red~ce the number of persons held in jail and prisoi.l 1h New Y9i"k by· 
shqrtening the tirrtefrarrie fo~ adju.dicatocy he.a,ri~gs. c, In thh, mann~r the 
interpretation, contrary to.the regulaticm, gives effect and meaniQg to all the . . 

language in the provislon ap.d provi<;les·- a me_a,n~ of ensuring th~t .. the. recpgnizanc.e 
he.ari.ng i_s held within the 24~.hour time frame-. 

. . 

Funda:i;n:e.n.tally; -the. s(a~te where it sets out two options, DOCCS 
must be required by the purpose of the law as demonstrated in its legislative·· 
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history, extensively discussed in People ex rel Elgarten v Annucci, supra. By

delaying the recognizance hearing in.good faith or not, DOCCS gets more time

than the Legislature intended in its amendments of the Executive Law as to the

timing ofthe preliminary hearing.

The relevant statute.provides that the preliminary hearing
"shall"

be

held within five days of the execution of the warrant i e. the arrest of parolee or

within five days from the recognizance hearing. The statute favors no period over

the other. Respondents interpret the statute to inean that the five-
day period runs

from the decision on the.recognizance hearing by a court, whenever that occurs.

Petitioner argues that the period should run from the execution of the warrant,

asserting that their position reflects the Legislature's intent to deincarcerate

individuals and to shorten the time for the holding of parole revocation

proceedings and the imposition of penalties in order to return parolees to

supervision expeditiously. Petitioner asserts that the five-day hearing clock starts

from the execution of the parole warrant, when the recognizance hearing is delayed

beyond the 24-hour period, and not when the decision is rendered on the

recognizance hearing, no matter when it is held. The starting of the five-day clock

from the execution of the warrant assures that any delay in the recognizance

hearing occasions a consequence.

While there is no remedy for the violation of the 24-hour law,, the

statute provides an option of a longèr or a shorter period, within which the

preliminary hearing may be held. If the.recognizance hearing is held promptly as

the law requires, Parole and the parolee have hve days to prepare for the

preliminary hearing. That set schedule by the Legislature is deliberate. The section

that Respondents read as a fault-based license for delay is a mythical interpretation.

The 24 hours rule is silent as to fault .It is an imperative.

DOCCS in effect argues that they can rely on the response that no

.court was open, despite that they must know that the entry.is false, to excuse any

delay in the recognizance hearing, even though common sense mquires Parole to

know that the courts are open, not closed.. The problem with their interpretation is

that there is a difference between no court is available in reality and the EDDS

designation. Common selrse requires a parole officer to know that the courts are

open 24 hours a day, seven days a week in New York City. The statute only

excuses the 24 hours when no court in New York City's criminal.court system is

ppen and in session, In that unlikely event, the statute explicitly requires that the
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history, extensively dis_ctj.s_~ed in PeQple ~-x: r~l. Elgarten v·Annuc.ci,. supra. Br· 
delaying the. re·cognizance hearing in.good faith or not; DOCCS gets more. time 
thi;in the, Leg1.s1a,ture int.ended in. its amendinerits of the Executive L.aw as· to the. 
timing of the preliminary hearing. 

The televant statute.provides that the preliminary hearing ''shalP, be. 
held within five days of.the execution oftfte·-wartartt i. :e. th~ :arre$t ofJ,a,rolee or 
within .fiv.e day~·-.from the· recognizance hearing; The ,statute favors no period over 
the other~ Respondents interj:)tet the sta;tµte to ln~anth~t the, five- day p.eriod 'runs· 
from the decision on the .recognizan·c.e hearing, by a-court, whenever that occurs. 

· Petitionet argues tMt the p~:rfod sp.o·ulc,l run from the exequti.on of.the warrant, 
a.sserting that their position reflects the Legislature's: intent to deinca.rcerate 
individual~. and to shorte1:t the time fot'tbe holdhig :ofparole·revocation 
_proc.ee.dings and the imposition of ·penalties· in order to return par~iees to 
supervision. expeditiously. Petitioner a.ss.erts.that th~ five.aaday hearing clock starts 
from the execution of the _parole· warrant, when the recognizartc~ hearing i~ .. delaye.d 
beyonc:l the-·24-hour·p,eriod,- and not when the· decision.is rendered on the. 
rec.ognizance hearing, no in1:1.tter when it ls-heki. The .starthig .of.the five-day qlo~k 
from the ex;~cutjon of the warrant assures that any delay in the recognizance 
hearing .. oc.casidns a conseq:ueil.ce. 

While there·.is- no remedy for the violation of the ·24'.-hout law,, the 
·statute _provides an option of a longer or a -~h:otter p.&;idad,. within which the·. 
prelh:ninary h~ari.ng m9:y be held. Ifthe .rec.o~zance hearing is held promptly as 
the law requires,. Parole and the parolee have five day~ to pr~parf! fot .the 
prelifuin_ary hearing, That .set schedule by the· Legislature is-deliberate. The· section 
:.that Respondents read as· a fault-based license for del~y is a mythic.al irtterp~etation. 
TJ,e 24 hours.rule js si.lent:as to fault....lt is an hnperative. 

DOCCS in effect :argues· that they can rely on the response that no 
.court was ·_op·e.n, despite. that they 1111.Jst know that the entry .is false, to ·excuse· any 
delay in the recognizance hearing, ·even though comi;nQn sense requires Parole to· 
lqiow that the courts. ate open., not closed .. The problem with their interpretation is 
that ih~re is a clifferenc.e·between.no court. is available ip.. reality and the EPD~ 
design·ation. Comi:non·$tmse require~ a parole• offi.ce1~- to know that the courts are 
open 24 hours• a day~ seven .days a week in N.ew York Chy., The s~tute only· 
excuses tlJ,.e 24-houts· w.hep. no col,ll1: .in New York·City's criinimil.court system is·. 
ppen and in s~ssion .. In-that unlikely event, the statute· explicitly requ_ites that. the 
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recognizance hearing must be held within the following twenty-four hours. That

did not occur. Parole did nothing. DOCCS folloyup telephone call days after the

initial request still does not comply with the letter of the law. It was neither

energetic nor scrupulous 3The statute reads in pertinent part as follows :

Notwithstanding the provisions of any other law, upon execution of a warrant

issued pursuant to this section for any releasee alleged to have committed a

violation of a condition of release in an important respect in the city of New

York, the authorized officer shall present the releasee to the criminal court,of

the city of New York or the supreme court criminal terní in the county where

the violation is alleged to have been conimitted for a recognizance hearing

within twenty-four hours of the.execution of the warrant. If no such court of

record is available to conduct any business of any type within twenty-four

hours of the execution of the warrant, the recognizance hearing shall

commence on the next day such a court in the jurisdiction is available to

conduct any business of any type.

The statute provides that the authorized officer shall presentthe

parolee to the criminal court in the City of New Yùrk or the Supreine Court ,

Criminal Term in the county where the violation was allegedly committed.

DOCCS argues that despite the fact that a court of recordwas available to conduct

the recognizance hearing in Queens County on July 15, 2022. OCA is not to blame

for the days that the recognizance hearing was required to be held either in the first

24 hours period or after the alleged responsive data entry, the next 24-hour period..

Inexplicably, Petitioner was not brought to any .of the courts opened

for business, either Queens Criminal Courthouses, Supreme or Criminal Court, but

instead Parole brought him to a New York City jail facility. Only once he was

lodged there, did DOCCS request a hearing as evidenced by their request for an

order to produce Petitioner fur the.recognizance hearing. DO�CS wrote an e mail

on. July 15, 2022, to the Supreme Court in Queens County requesting a

recognizance hearing to be scheduled on July 15, 2022, the same day that the

parole …arrant was executed. Had the hearing been held when it was requested

then the preliminary hearing according to DOCCS had to be held no later than

July 20. DOCCS knew that it would seek remand of Petitioner at a recognizance

Emmick v Enders. 107 AD2d 1066 1066 [4th Dept 198s; People ex rel Morant y Warden 35. AD3d 208 (1st
Dept (2006}

FILED: BRONX COUNTY CLERK 05/30/2023 11:55 AM INDEX NO. 809560/2022E

NYSCEF DOC. NO. 20 RECEIVED NYSCEF: 05/30/2023

13 of 19

re.cogn~ce hearing mu-rft. __ be. __ he1d within the· following .tw.enty-fout hours. That. 
did not occur. Parole -did nothing; DOCCS follov~,--up tel"¢phone· call days ~~t the­
initial r¢quest stilJ _do~s hot com.ply with.the letter of the law. It was neither 
.energetic nor scrupulous.3The statute reaps-in pertinent part as follows : 

Notwithstanding the provisions of any other law~ upon execution -of a warrant 
issue<;! pursuant to this section for-any releasee: -alleged Jo have cotninhteg a 
violation-of-a condition of release in an im,portantrespecit-in the city ofNew 
Y.or.l<, the authorized. officer !>hall present-the releas_¢e_ to th_e c_riminal .. courLo.f 
the cify of New York or the supreme court criminal tenn: in.the· count_y- ·where 
the vi:ofatjon is a.Ueged to have been co.mmhted for a re~qgnizance hearing 
within twenty-four hours ofthe·.execution ofthe warrant. If-no such court of 
record i~ av:~ilabie·.to conduct.any--busine§S pf any type.within twenty-four 
hours -o.f the exe.c.U:tion of the warrant,- the recognizance hearing shall 
commence ·on·the-next day such ·a cm:ut. in the jurisdiction is . .-available. to 
conduct any business ·of any type. 

The statute provides that the authorized officer·shall present the 
parolee _to i,ie-crimlrtal cot;irt i_p the City-of New York or tb,.e Supreme -Court , 
Crhninal Term in the c.ounty where,the·violation. was alleg~dly.committed. 
DOC CS argues that despite the f~ctthat ·a- court of record. -W~$ ~yaila.ble to conduct 
the recogn.izance hearing in Que·ens County .on July 15., 2022. OCA is not to ·blame 
fot the -day-_$. tbat·the·:·recqgnizance hearing·<was ~quiteq to .be h~ld ejther·iri th¢ first 
24 hours period. or after the alleged responsive: data entry; the next ·24-hour period .. 

_l~explicably, P~tit_ioner" W8$ ·(lot ~tought. 19 a.Q.Y -~f the· co~· t,>pen~d 
for bustne::,s, either QQ~ens Criminal Courthouses_, Supreme.or Criminal Cot.114 but 
instead Parole brougpt bim to a New York City j-ail facflity.. Only o_nce he was 
lodged th~te,. did DOCC_S request .a hearing as evidenced b:y- their- request for an 
ordet to produce ·Petitioner for t,he:recogn_.izance ·he.~_mg~ DOCC~ wr~te. an ¢ mail 
on.July .i.s.,_-2022,. to-the s·uprerne Court in Queens.Coun~·requesting a 
.recognizanc·e: hearinifto be scheduled on-July 15, 2022, the sa1'r.le ·day that the. 
p~role- warrant ·-wa_s ~~ec4ted. H}1d the he~ring :been held w.he.n -it was requested 
then_ the preliJ?-1-ir:iary hearing according to ObCC~ had -to be hel4 no..l~ter_ than 
July 20. DOCC$. knew t_h_at.it would _seek remand. of Petitiorie.r at a recogniz.an_ce. 

·3 Emmick· v-'Enders. 107 AD2d 1066 1066_ [4th ._D~pt 1_985; ~eople ~ rel. IV!orant-v Warden, _35. Ao~d 208 (1st 
De"f:,t (2006) 
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hearing, as they always do. If successful Parole would have to hold the preliminary

hearing five days later on July 20.

Eventually the recognizance hearing was held long after the 24Lhour

requirement. At the recognizance hearing Petitioner called attention to the delay in

the holding.of the recognizance hearing., DOCCS still did not schedule the hearing

on either the remaining lawful available days within the fiveday window. DOCCS

scheduled it for seven days after the warrant was executed, July 22, 2022.

The delay even as DOCCS seeks to shift blame to OCA is not

dispositive. DOCCS omits the fact that it in this case did not attempt to present the

case to.the Critninal Court when the Supreme Court was "not
available"

for a

recognizance hearing. The statue gives explicit directions. DOCCS did not follow

them. Further, DOCCS failed to follow the law when Queens County could not

accommodate the matter, Instead of holding the parolee for more than 24 hours

without a recognizance hearing, DOCCS should have had the hearing commence

on the.next day in such a court in the jurisdiction is available to conduct any

business of any type, such as the Queens County Criminal Court of the City of

New York which operates every weekend as well as during the work week.

DOCCS did not do so, They waited.

Respondents claim that the statutory language permits the delay in this

matter. They inisreads the very words of this statute. There is no:ambiguity in the

term twenty-four hours.

DOCCS'
assertion that they are helpless before the electronic system

set up to avoid judge shopping is irrelevant for two reasons: first, they did not act

within 24 hours of the rejection to find another court in the City of.New York and

second, they waited days:to make any inquiry about the status ofthe matter to the

court systenrThey did nothing to engage the court system to attempt to obtain the

recognizance hearing within the time set hi the statute for either the irnmediate one

or the delayed hearing.
DOCCS'

efforts were minimal and actually too little too

late. Tellingly, Parole did nothing to serve Petitioner with his violation notice and

charges until the delayed recognizance hearing.

Petitioner asserts that the time for the holding of the preliininary

hearing should be measured from the recognizance hearing date, giving

Respondents five days to hold such hearing , 1 e., luly 20. It niakes the hearing held

on July 22, 2022, untimely By two days. Respondents urge that the hearing is

timely because the five days is.measured from the latter of the execution of the.
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hearing,:as they always. d9. If.succ:essfuJ Parole wouid_ have io hold the,·pr_el.iminary 
h~arin~ five days later on July 20·. 

Bventµal_ly the rep-c,gn,izance hearjng was,held long after the- 24-hour 
requirement. At the recqgnizance.heating Petttioner· called attention to the delay in 
the.holding.of-the recognizance hearing., DOCCS.still did not schedule the heari~g 
on. either the· remaining lawful available days ·within the. five~day- wirtdo.w'. DOC.CS 
~.chedtiled it fo( seven-days aft~r the warri.mt.was e.xec_ut~, July 22,_. 2022. 

The delay even a_s DOC.CS.seeks to ~hift bl~_me to·OCA is-not 
disp.os.itive-. DOCCS--om_its the fact__that- it.in this cas:e did not attempt to present-the 
-case to the Crhninal Court when th.eSµpte,nie Court w;:i.s c'notav~ilabl~'-' fot a 
r~cogn-izan~e hearing. The statue_gives.e~licit directions. -DOCCS dt-d not follow· 
them-. Furt_h¢r, b .. bCCS failed to.follow the--law when Qu·~ens Co.Linty c.ould not 
accommodate-the matter, Instead of holding the .patolee for-inore·thah 24 .. hours· 
without a r~cogrtizartce hearing, DOCCS :should have had the h~aring; commenc_e 
-on the:next day in such a court in the· jurisdiction is iavailal?le to conduct any 
business of any type, such.as the Que~ns_ County Criminal Court of the. City ·of 
New Yorkwhich operates every weekend .as well a·s during Ute work week. 
DOCCS qid, n.ot do ·so_. Th~y waited .. 

Resp·ondents· claii:n· tj'Iat the statutory· languag·e perm.its th~ delay in this 
~1J.atte-r. They inisteads the vety-words ·ofthis :_statute. There-is no :ambiguity in.the 
term twenty-four hours~ 

DOC.CS' ass¢rt_ion. that -they are, helpless before the electronic system 
set up to avoid judge shopping ~s h;rele.vant .f.ot two reason~: firSt,. they d.id not act 
within 24 hours o.fthe rejection to find .another court in the-City of.New ·York and 
second., they·-waited days: to make any inqwry about the-status ofth~ m~tter: to-the 
·co111t-systen1. They did nothing to eng~ge the court system to attempt to obtain the 
recognizanc.e he~g within the time set m-the-statut~ for~ith~-th:e irnrne<Jia,te cme. 
or the 'delayed- hearing~ P:OCCS-' effo11s were minimal --and actually too little too­
la,te. Tellingly, .·Par.ale.- did nothin__g. to serve Petitioner with bis vi<:>latjon._m;~tioe and 
charges until the delayed _tecog~izance bearing. 

Petitioner asserts. -that the time for the-holding_ of the ptelhninacy. 
heating should be measured. from t.he r;ecognizanq.e he·ai~ing cl.ate, giving 
Resp.o~dents· fiye days to-hold such.hearing;, -Le.,;i.u~y-20. lt:niakes_the hearing h¢1d 
on 1 uly :22, 2022, untimely by two d_ay~. Respondents urge that the. hepring -is 
titnely because the :nve QE!,ys· is .me~d: fr.om the latter o.f the execution of the. 

---------·-········ .. [* 12]



warrant or a decision on the recognizance hearing. holding. of the recognizance

hearing, meaning July 23, and therefore the preliminary hearing was timely. The

language of the statute
reads·

For any alleged violation for which a court issued an order detaining a

person, within five days of the issuance of such order to detain or

execution of a warrant for the violation, the department shall afford such

person a preliminary hearing before a hearing officer designated by the

department.

Itprovides no guidance for situations, as here, where delay under one

measure makes the hearing untimely and the other does not. A deterition order

from the recognizance hearing and the execution of the warrant often are not the

same date and produces an anomalous result.

As Respondents point out the language does not indicate an order of

priority or any other words as to which of the two alternatives should apply.

DOCCS cited their own regulation 9 NYCRR 8005.6(a)(2)(ii)(b) in support of

their position that the preliminary hearing was timely held. In pertinent part it reads

as follows:

The preliminary revocation hearing shall be scheduled to take place

according to the rules provided in this section, and other sections of

this Part and Part 8004 of this Title as may be relevant to reasonably

ensure substantial compliance with the Executive Law Generallyt...If

the releasee appears as directed in response to a notice of violation,

the preliminary hearing is to be scheduled to occur within 10 days of

issuance of the notice. Ifthe releasee does not appear as described in

paragraph (2) of subdivision (d) of section 8004.7 of this Title and a

parole warrant was.issued, then upon completion of a recognizance

hearing and an order from the court therefrom, If the releasee was

ordered by the court to be detained pending completion oftheir

revocation case, the preliminary hearing is to be scheduled to occur

within 5 days of the issuance of such order.

The key phrase for the determination of this matter "reasonable

assures compliance with the Executive
Law"

What reasonably assures compliance

with the Executive law is not the selecting of a longer period of time for a

prelimiIary hearing by delay in the time for a recoghizance hearing. By not

complying with the 24-hour legal requirement which directly addresses what to do
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warrant ot a .decision·on the re.cognizance·hearing. h.olding ofth,e n~:co~izance. 
hearing~ meaning 1uly 23, and therefore the preliminary-hearing.was timely~ The 
l1;U1guage ofth~ statute .. reads: 

For any alleged violation for which a .court issued an ·9rder det~ining a 
person, within fiv.~ days ofthe'issuanc.~ of such·order to detain or 
execution ·ofa warrant for the:·violation_, the departrn,~nt shall afford siich 
per$qn .a:prelirninazy hearing ·.before.·a hearing officer designated by the 
department. 

lt·provides no. guidance for situations;. as here, where delay under one· 
measure· .. m.a,kes the·.he·arh1g unthn.e.ly a.n.4 th¢ ·other does not. A detention order 
from the recognizance· hearing and the:·execution of the warrant often are ·.not the . 
. same d.at~ ai)'d ptqduc~s :E,lll ·ario~aloµ$ 're.~ult 

As. Respondents poi-iit out the Irutgtiage does· not tndicat.e ah order of 
priority or any other words as fo whkh of the. two alternatives should apply . 
. noccs·dted their own-regul~tiort ·9 NYCRR_8005.6(a)(2)(ii)(b). in support:of 
their :position that the.pr;~liminary hearing.was timely· held. In pertinent. part it·reads 
·as follows: 

The preliminary revocation. heari11-g--shall ·be scheduled. to ·take·. place 
acc~rcling to th~ rule:S provided ·in this section, -and other -s~ctip~s of 
-this Part and Part 8004 of this Title as may-:be-relevant.'to reasonably 
enstrre .. substantial co111p Hance· with the .Ej(ecutite L~w:. Generally-:: ... If 
the rel~asee appears S;is dire.cte.d in.-re::;;ponse to a notice of violation., 
the prelimina,iy heari_qg is to-b~ scheduled to o~cur within 10 day~ of 
issuance of the notic~~ If the releasee.-does not appear-:a-s.-.described in 
paragi-aph (2) of,Subdivision ( d)' of' sectiqtt 8004. 7 of this Title and a 
p~role·watr:ant was.issued, then. upon c.ompletion of.a recognizance 
·hearing.·and·an order from the court thei:-efrom, If the releas~e:.w~ 
order~d by· the court to be detained p~nding completion of their 
revocation case, the-pr.elim'inar:)" hearing is·tc, be scheduled to -occur 
within 5 .days .of the issuance of such orc;l'ei-; 

The key phrase·.fotthe determination .ofthis-J;rultter "reasonable 
a·ssur~s co.1~p1iaJ;1.ce, with the Exec~tiv.e Law" Wha~ reasonE;Lbly a~~ures compliance 
with.the Executive-.law-.is not the selecting of a .longer period ·ofdme· fo~· a 
ptelimii;uiry hearing by del_ay · in ~he time for a recognizan~~ hearing. By not 
complying_ With ~~-24-hour Ie~al requirement which directly addresses Whatto do 
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to insure thatthe recognizance hearing is within 24 hours. of arrest on the warranc,

Parole and DŒCCS do not comply with the Executive Law. Thus, Parole has

demonstrated non-compliance with the Executive Law.

By regulation DOCCS seeks to erect a
"reasonable"

standard that is

not found in the statute. Functionally the Regulations weaken and undermine the

strict schedule enacted by the Legislature. The Regulation states that all

prelhninary hearings are to be measured from the day of the securing order aRer

the recognizance hearing. Under such a theory however the delay of the

recognizance hearmg, as m this caset however, long expands the Parolee is held in

jail and extends the time for the preliïninary hearing-all to the decriment of parolees

and this Petitioner. The regulation provides five days from the determination of

the detention order. The Regulations ignore coinpletely the Legislatures

determination that the time for hearings should be as short as possible and not a

matter of convenience fot DOCCS. See Sponsors Memorandum of Support S

1144(a), and Ramirez, supra. This court interprets the language of the statute to be

mandatory and binding on DOCCS . To the extent that the DOCCS regulation

conflicts with the statute, it cannot be relied upon by a court

Respondents urge that the DOCCS interpretation being five days from

the recognikance hearirig, forces the court to ignore the alternative lesser measure

as front the execution of the warrant, They rely on a line of cases indicating that

the court shall defer to the agency's interpretation because of its expertise, citing in

principle part, Internàtional Union of Painters & allied Trades v. New York State

Dept. of Labor, 32 NY3d 198, 208-2ù9 (2018). Purther they assert the Chevron

doctrine of federal law applies. Chevron, USA Inc v Nat. Resource Defense

Council. 467 US 837, 844 (1984) They argue that it is not the role of court to

weigh the desirawlity of any action or choose among alternatives. citing Friends of

PS 1.63 Inc v Jewish Home Life Care 30 NY3d 416, 430 (2017) The courts cannot

set forth their own plausible alternative statutory interpretation. Astoria Generating

Co v Gen Counsel of NYS Dept of En Con, 299 AD2d 706 (#d Dept 2002).

Respondents..portray this as a duel of interpretacions of the language of the statute.

To the extent that the law requires courts to accord great deference to

án
agencies'

interpretatiotr of the statute as evidenced by the regulations

promulgated by the agency, it is not limitless. Interpretations by administrative

agencies concerning their own regulations must be accorded great weight,

especially when the interpretation involves knowledge and understanding of
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to insure that ·tI:ie tecogpi:iahce hearing is. within. 24 hour~r of arrest on the warrant, 
Parole and DOC.CS do notcomply withthe Execu~veLaw.. _Thu~; Parole has 
demonstrated non-c;ompliance with the Executive Law. 

By regulation oocc·s. ··seeks to erec_t a "reason~b.le''· -star;i.daid th~t .is 
r,io.t found in th~.,sfatute . .FUnction~lly the_ Regulations weaken and undermine the 
strict schedule ·enacted ~y ~e L.egt~la,tlire. TheiRegulatlon states that ali 
prefimimilyhE::_ar-in_gs are-to be.mea:;ured from the day of the .secw·ing order after 
the recognizance hearing. Under sµch .a theory however the· de.lay ·ofthe 
recognizance.hearing, as in this case,_ however, long expands the Parolee is held in 
"jaj:I ~d extends the tiine for the prel~inaty ·he~ring-all "to. the detrlmen, of parolees 
and this Petitioner. The. -regulation provides five. days from the. determination of 
the detenth:,n otdet, Th~ Regulations_ ignote cQfP:pl~tely the_ .Legislatures 
-determination that the-time for-hearings should be·as short-as-possible an4. not-a 
matter of·cQhvenience for DOCC-S. S_ee Spoilsqrs:Memorandum._l>f Support S 
l l-44(a),.and Ramirez~ supra. This court interprets the language oftqe statute to be 
mandatory and bii1dins on DQCC,S ... To the f:'Xt~nt that the DOCCS regulation 
conflicts wiih the statute~ it cannot.be relied upon by ·a-court_, 

Respond~nts urge th~t.the DOCCS interpretation being five days from 
·the tecognizance hearing, forces the court {o igriote the altez:native. less~r me~sur¢. 
·as from, .fl1e e.x;ecutio_n of the warrant. Th~y rely on a lin_e -of"cases indicating that 
the court shall defer·to the agency'·s interptetatio:t;1 becaus~ of its .expertise, citin,g in 
p.r.inciple pai1:,International Union ofPainters & allied Trades·v. New·York State 
Dept ofLabot,_-3.2 NY3d-198,_ 208_-2"t>9·(20l&), Further they :~se_r~ the Chevron 
d·o.ctrine of federal law· '.EJ.pplies. Chevron, USA Inc v Nat. Resource. Defens.e= 
Council. 467 tJS ·83.7, 844{f984) They argue th~t it is not the role ofcpurt;to 
weigh thed.esir1;1biJity-of any ~ction or choose. ijmong alternatives.··citing F1~iends of' 
-PS 1.63-Inc v Jewish Home LifeCare3.0NY3d 41~~ 430(2.017) The ~o~s cannot 
.set fo$ their own plausible altern~t.iv~ sqimtory interpretation. Astoria Generating 
Co v Gen Counsel of NYS DeptorEn Con; 2-99 AD2d 706 (#d Dept 2Q02); · 
Re_spondents .. portray··this as .a duel ofinterpret.a,iio_ns o-f the. langmig~ of the statu.te. 

To the extent that the law requires· courts to accord ·great deference to· 
aµ agencies' interpretatioi1·¢fthe ~tatut~:-a-&_ evid:enced by tb.~_regulations . 
.pr:omulg&.ted oy the ag;ency, itis not limitless. Interpretatic:;ns by ad1nirtistrative' 
a~ncies cqncem"ing their·own.regula:tj.9ns n:iust be a_ccorded great Weight, 
~.$pe~i_ally ·whe,n th~ interpretation -involves knowledge, and understand1ng: of 
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underlying operational practices or entails an evaluation of factual data and

inferences to be drawn from such data Great weight or of that type. Deference is

to be given to an administrative agency's interpretation of a statute. See KSLM-

Columbus Apartments, Inc. w New York State Div. of Housing and Community

Renewal, 5 NT3d 303 (2005).

In the usual situation, administrative agencies ure deemed to have

greater expertise in technical matters entrusted to them and their interpretation. For

this reason alone, agency applications of their own rules and procedures governing

enforcement of the relevant statutes is accorded great weight, or substantial

deference..However, the regulations may not exceed the statute so as to undermine

its legislative purpose of ensuring prompt hearings on parole revocation, as

enunciated by the sponsors memorandums of support. The court in considering the

mischief sought to be corrected by the new legislation should construe the act in

question so as to suppress the evil and advance the remedy. NY Statutes sec 95.

The Legislature's determination to make the law remedial and arneliotative is

undermined by DOCCS regulation's reading of the statute.

Therefore, their interpretation is not entitled to.unquestioning judicial

deference, since the ultimate responsibility for interpreting the law is with the

court. Even an administrator's interpretation of the administrator's own regulation

does not bind the court. Courts are not.required to embrace an agency's regulatory

construction which conflicts with the plain meaning of the promulgated legislative

language or theintent of the Legislature.

DOCCS regulations ignore the legislative intent in its enactment,

whidh was to reduce the number of people held in jail in New Vork by shortening

the time fraine for,adjudicatory hearings and decisions See Sponsors. Memorandum

of Support S 1144(A). The DOCCS regulation improperly lengthens the time

frame for a preliminary hearing under its formulation.

By election between two coordinate time frames, by regulation,

DOCSS is mandating a longer time of incarceration before the prelintinary hearing

can be held and as such it undermines the Legislature.ameliorative intent. The.

interpretation given a regulation by the agency is controlling and must not be

disturbed except if there are weighty reasons. The Le!islature's purpose was to

reduce individualts periods of incarceration. As evidenced by the Sponsor's

Memoranduni and the extensive analysis in People ex rel. Elgarten v Annucci, Id,

. .
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urtd'edy1ng operatioP.1;11 pracd:ces o:r entails --an eva.h1ation of fa;ctu~l data and 
inferences to-be drawn from such data-Great weight·or ofthat type~ Deferep.¢e i_s .. 
to be giv~~ ~o an a,;hni.nistrative ag~ncy's irt.terpretatio.n of a .statute. See.KSLM­
Columbus Apartments,. inc-. v. New·York State .biv._.ofH01J,sing and Community 
R~newal,.5 N·.Y.3.d:303 (20.05). 

In the us1=,1al situ~tion, adrriinistrative agencie.s-:1:tre d~emed to haye 
gr¢a~r ~:xp~rtise in technical matters-·entrusted to them and.their interpretation. ··For 
this reason ·alone,, agency ·application.s ofth~ir own rµles. and procedures govetning 
enforc~roent of the relevant statutes. is accorded:great·weight or substantial 
deference .. Ho:weve:r; theteg~lations m.ay'_not.·exceed·th~ statµt~so as to und.ertnine 
its l~gislative purpose of ensuring prompt-hearings on ·_parole revoc~ticm,. a.s 
en1:Inciated .by- ihe .spon·s.ors merilora11.~µms of.-Stipp.ort .. The ·court in ·o.onsidering_ the 
mischief.sought to be corrected by the new legislation should con$tru~·the-·act,'ip 
questk>n sq as to s4ppress· the evil and advan~e the remedy. NY Statutes sec 95·. 
The· Legislature~s determination to make the·law remedial -an<i:·atnelioiative 1s 
undertnined by bOCCS.regulation's reading of the statute. 

Therefore~ thei:r interpretation· is not entitled to. unquestioning judJciijl 
deferenc~, since the ultimate responsibility for interpreting the law is with the 
court. Even art administrator's intetpretatio:o of the administtator's. own regulation 
·doe·s not bind th~· cQurt .. Courts ·are notrequired . .to embrace- an agency1s. regulatory 
construction whith ·conflfcts with tb~. plain meaning. qf_the. promulgat~d .leg.js.Iative 
language· or the· intent of the· L~gislature, 

DOC CS regulations ignore the l~g;islative intent 'i_rt. its enactment, 
wl;iich was to. re.duce the. nutnbet of people held in jail in N·ew ·York by ·shortening 
the time fratne for .. adjudicatory bearings and ·decisiqn:s See Sponsors.Memorand1:un 
of S1,1pport S ~ l 44(A). T_he. DOCcs··.regulation. improperly .lengthens the time 
frame for a preliminary hearing. under its· for.inulation. · 

By ei¢ctio.il betwee.n two qoordinate time frames, by regulation., 
DOCSS is mandating a longer thne of incarceration before the preln;iinatyl~earing 
can be held and as. such it l.indenitlnes the Legi~l~ture .am¢1ioradve intent. The. 
intel".pretation given a. regulation by the agency ·hr corttroliing and mu.st no.t be 
di~tµrb.ed except if .~ere ar~ w.eighty rfaµmns .. The Legi'sl.ature..' s purpose-was to 
,red,uce individuaP:s periods of incarceration .. As. evidenced.by the Spcmsot~·.s 
Memorandmii. and th~ .extensive analysis· in People·¢~ r~i. ~Jga,ten v'. Artnucci, Id, 
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the "weighty
reason''

is the legislature's deterntination to pursue non eneareral

methods as a factor in the constitutionally required parole hearing procedural steps.

As to special expertise or knowledge, the issue is the number of days

to perform an act by DOCCS, either five or ten, a measurement easily made and

applied. This is far, far from an area presenting problems of a highly technical

nature, the solutions to which in general have been left by the Legislatùre to the

expertise of the agency. Matter of N.Y. State Council of Retail Merchants, Inc. v.

Pub. Serv. Com., 45 NJ.2d 661, 672(1978). Thus, there is no specialized

knowledge or understanding of underlying operational practices or an evaluation

of factual data and the inferences to be drawn therefi om that requires deference.

Not surprisingly, Respondents did not identify any such specialized knowledge or

understanding, because there is Ione in this matter. Despite the Respondents claim

that this measurement of days calls for specialized knowledge and understanding,

the detennination could not he simpler. Indeed, the calculation is so simple that it

can be counted using only one's ten fingers.

The counting is not accomplished by an understanding of "operational
practices"

or nan evaluation of factual data and inferences to be drawn
therefrom"

See Paiiiters 32 NY3d at 209. Respondents assert that their interpretation is a

"textbook example of where the agency *s ünderstanding of underlying operational

pra-ctices.".By doing so they mislead themselves into believing that they have some

special expertise in the ability to read statutes that direct their activity. It is a

textbook example however of an agency attempting to circumvent the legislature's

purpose by filling.by choosing the more advantágeous option to DOCCS to the

detriinent of parolees and in derogation of the statute's purpose. It determines that

only the greater period of tiine is to be utilized when the Legislature enacted these

provisions to remedy the defects in the prior law. In making such amendments, the

Legisfature sought to reduce the tirne within which to hold the revocation hearing,

not expand.

DOCCS interpretation is without any expertise other than common

arithmetic. DOCCS reads the statute in favor of longer periods of incarceration,

detrimental to the liberty interest of parolees instead of lesser periods of

incarceration while waiting for an adjudication.

While there is no. statutory remedy for the failure to hold a

recognizance hearing within the 24-hour period, there is remedy for a delayed

preliminary hearing occasioned by the failure to hold the precursor recognizance
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the- Hweighty reas_on'·' .is the Jegi~Jatu:re:'s determ._ination to.pu.rsue non.encareral 
methods as a factor in the ·constitutionally required parole. hea1~ing procedural steps. 

As· to special ·expertise··or knowledge, the issue :is the number of days 
to-perform an act by DOC<;::S, either five--or ten,. ameasµre.mer;i.t e~sHy made and 
applied~ This. is f~, :far from an area presenting:pro.blems:·Of .a highly technical 
nature,-the solutions to whtch in general have been le~ by-the I.,egislatur~ to the. 
expertise of the agency. ·Matter ofN.Y-. State Council o.fRetaffMerchants, Inc. v. 
Pub~. Serv. Com.,. 45 N,)'.2d 661-., 672(1978). Thus~ there i~ rtq.-specialiied 
knowledge or understanding of underlying operational practices:or:an evaluation 
of factua;I data and the inferences to. b~ -drawn therefro:m. that_ requires deference. 
Not surprisingly., R.es:pondents did not identify ·any- .such ,speciruiz-ed ·lmowleqge ·qr 

undt'irs~ding, because· the~¢ is non~ in thjs matter. D~sp.ite. the Respondents claim 
that this meas:urement of days calls fo.r specializedknowfedge-anduhde.tst.anding, 
the detenninatio~ _:coµld.µ.ot be-simpler. In~~-ed~ the.·calculation is-.so simple-that it 
can.be counted using .. only one's ten fingers. 

The c.oun,ting .is not accomplished. by an understanding of ":operational 
practices" or "an evaluation of·factu~i da:ta and inferences-to b_e·-drawn therefrom" 
See, Painters 3 2 NY3 d at 209. Respondents assert that their. interpretation is a. 
·''textbook example of where the agency''s unde;rstan:ding of µndedyirrg opet_ation;al 
ptactices.".By dqing so.they mislead themselves into believing-that they·have some 
special expertise 'i.n- the abili_cy to .re~d statutes thatd.ireot thek-activity. It-i$. a 
textbook exrunple however of !;lI1 a~enqy-atte1npting to circumvent the legis-iature·'s 
purpose by fiUing_by choosing the.more ~dv~tageous 9ption to DOCCS tQ the 
detriine,;'lt Qfparolees and in·.derogat~o.n ofth~ statute's purpose. It dete.nnines-that 
:only the greater pedod oftiine isto be. utilize4 ·when ~e L~gis1atur~ enacted .ib.ese 
provi$fons to r~_medy th~ . .d~fects in the prior law. In making such.amendments_, the . 
.Legislature: sought to reduce the tii:rte. within which to hold the- tevocatiql) hearing, 
not ex;pzjid~ 

DOCCS interpretation is without any exp¢rtjse oth¢r ~han common 
arithm~tic . .DOC¢S reads-the statute in, favor of lortger·.periods of incarceration,,. 
.detrimental to- the liberty interest of parolees instead of l~sser period-s of 
incarceration while-waiting for.an adj:udication. 

While there is no. statuto.ry remedy for the fa-ilure·to hold a 
recognit.ance hearing within the i4-ho.ur period,~ th~re is . .remedy for ·a, de1ayed 
.prelhrt.inary head·ri_g Qc9asiqned by the failure··to-:hold the pre.cursor recognizance 
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hearing. It is to dismiss the warrant. It is odd that an agency that so requires its

parolees to toe the line, give themselves license by regulation to weaken the

purpose of the governing statute. This court adheres to its decision in People ex rel.

Robinson v Annucci. Index # 810791/2022e (Bronx County August 10,

2022)(Lewis, J.)

The writ is granted. The warrant shall be dismissed.

This constitutes the decision and order of the court.

Dated: August 18, 2022

Bronx, New York ___________ __ -

DAVID L LEWIS, ASCJ

HON. DAVID L. LEWIS
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hearing. It is to dismiss the wan-ant. It is odd that an agency that so requires its 
parolees to toe the line, give themselves license by regulation to weaken the 
purpose of the governing statute. This court adheres to its decision in People ex rel. 
Robinson v Annucci. Index# 810791/2022e (Bronx County August 10, 
2022)(Lewis, J.) 

The writ is granted. The warrant shall be dismissed. 

This constitutes the decision and order of the comt. 

Dated: August 18, 2022 

Bronx, New York 

MON-OAVlD L. LEWIS 
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