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Supreme Court of the State of New York 
County of Kings 

Part 91 

SALVATORE $AMPER1, 

Plaintiff. 

against 

Crrv SAFETI' CoMPLlANCE CO.RJ>,, NORTHEAST 
IN1'ERI0R SPECrALrSTS LLC, S1Te 5 DSA OWNER LLC, 
BFC PARTNERS~ LP, BFC PARTNER DEVELOPMENT 

LLC, DELANCEY STREET ASSOCIATES, BFC 
DELANCEY STREET ASSOC[ATES LLC, AND BFC 
PHASE I DSA LLC. 

Defendants. 

Index Number 513163/2017 
Seqs. 015 and 018 

DECISION/ORDER 

Ruitahon, as rt:q~in:d by CPUl: *2219 (a}, ofthe papers 
consilk~d in the r~ iew of this Moi.ion 

Pa~ NumbereA 
Noli~ of Motion and Affidavits A.nnex~d , _ , . ..l..l.._ 
Ol'dey to Show Cause ~ad Aff'Kl11vit5 Annexed. _ 
Answmng A ffidaviis . , , . . . .. - . - ....l:6.... 
Reply1J1g A ffic!Avil.S. . . .. . .. ... ... . . . .. , . , , ..YL 
Exhibil.S . . . . .. . . . . . . , _, ''' . , '' '' ,. , .. . . -
Other . _ .. _. _ . . . _,,,, . , . ,,,, . , . ,, . . . . . . _ 

Upon the foregoing papers, defendant City Safety Compliance Corp.ts ("City Safety'1 

motion for summary judgment (Seq. 015) and defendant Northeast Interior Specia]ists LL C's 

( .. Northeast'1 motion to reargue (Seq. 018) are decided as follows: 

Introduction 

Mr. Samperi commenced this action against defendants for injuries he claims to have 

sustained as a result of an accident on November 22. 2016~ at a construction site owned by 

defendant Site 5 DSA Owner LLC (''Site 5"}. Mr. Samperii one of the workers on the site~ 

claims that a gate swung open and struck him in the back. He asserts claims against defendants 

for negligence and vio]ations of New York Labor Law§§ 200 and 241(6). Although Site 5 

commenced a third-party action against Essex Crossing Buildings, LLC (''Essex"), Site S 

subsequently discontinued that action by stipulation. 

Pro~edural Histocy 

Plaintiff and many of the defendants previously moved for swnmary judgment in this 
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action. By decision and order, dated August 11, 2021, this court found that there were triable 

issues of fact concerning the creation and notice of the dangerous condhion~ namely the 1oose 

chain and outward swinging gate: that caused the accident. With regard to Northeast's motion 

spedncally. this court held that thete were triab~e issues of fact concerning whet.her Northeast 

installed a sliding gate or a swinging gate. Thus, the court denied the portions of defendants' 

motions that sought dismissal of plaintiffs claims for negligence and violation of Labor Law§ 

200, which are based on a dangerous condition, but largely granted the remainder of their 

motions. For the same reasons, this court a1so denied plaintifrs summary judgment motion. 

Analysis 

City Safety's Sunumuy Judgment Motion 

On a motion for summary judgment, the moving party bears the initial burden of making 

a prima facie showing that there are no triable issues of material fact (Giuffrida v Citiba~ 100 

NY2d 72, 81 [2003]). Once a prima facie showing has been establishedt the burden shifts to the 

non-moving party to rebut the movant's showing such that a trial of the action is required 

(4.lvarez v Prospecl Hospital, 68 NY2d 3201 324 (19861). 

As an initial matter~ this court will consider City Safety's motiont despite its 

untimeliness. There is no dispute that City Safety filed its motion well after the sixty-day 

deadline from the date of filing of the note of issue (see Kings County Supreme Court Uniform 

Civil Tenn Rules, Part C. Rule 6). A party may move for summary judgment after the deadline 

for good cause, such as additional post-note of issue discovery (Brill v City of New Yorkt 2 NY3d 

648. 652 [2004]~ Kung v Zheng. 73 AD3d 862, 863 [2d Dept 2010]). By aJI ~ounts~ discovery 

in this case ended in June 2020. City Safety did not move Wltil April 2021. This is a significant 

amount of time, and City Safety does not explain why it waited nine or ten months to move. 
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That said~ City Safety is oorrect that an untimely motion made on near1y identical grounds as 

motions considered to be time1y may be considered (Ct7,4z v 1 f 42 Bedford Ave., LLC~ \92 AD3d 

859, 863 (2d Dept 20211). City Safety•s motion addresses many of the same issues that this. 

court considered in its prior decision, such as agency of the o"Wner and the merits of p]aintifPs 

claims themselves, and so it is acceptab1e on those grounds. 

Plaintiff further argues that City Safetf s motion is untimdy on the basis that it does not 

adhere to the schedule set forth in the stipulation and order, dated January 13 r 2021 . The order 

concerns motions for summary judgment filed by the other defendants and not City Safety. The 

order aJso does not bar motions for summary judgment by other defendants. On that basis. this 

court will accept City Safetyts motion. 

City Safety seeks dismissal of plaintiffs cJairns against it for negligence and vioJation of 

Labor Law§§ 200 and 241(6). As he did with the prcviousJy motions, pJaintfff does not object 

to dis:missal of his cJaim for violation of section 241(6). As to the remaining claim, "Labor Law 

§ 200 is a codification of the common-law duty of landowners and general contractors to provide 

workers with a reasonably safe place to work'' (Pacheco v Smith~ 128 AD3d 926t 926 [2d Dept 

2015]). Thus. c]aims for negligence and for violations of Labor Law § 200 are evaJuated using 

the same negligertce analysis (Chc,wdhwy v Rodriguez, 57 AD3d 121, ?28 [2d Dept 20081). 

City Safety argues that it cannot be liab1e because it is not the agent of the owner. 

"Where the ovmet or general comractor does in fact delegate the duty to confonn to the 

requil'ements of the Labor Law to a third-part)' subcontractor, the :subcontractor becomes the 

statutory agent of the ownel' OI general ~ntract.or'' {Fiori \l Westerman Constr. Co., Inc., 186 

AD3d 570,571 [2d Dept 2020]., quoting Van Blerkom v America Pain!htg, LLC, 120 AD3d 660. 

661-662 [20141). 
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City Safety~s agreement with Essex states that City Safety ~'wi\1 act only in an advisory 

capacicy on all matters relating to safety a.t this project''. and that i([a]i1 violations issued on this 

project and work needed to correct hazards is the sole responsibility of the I owner]" (contract at 

2) The contract further states that City Safety i'cannot control work, stop work, or supervise any 

subcontractors [sic} employees" (id.) Because City Safety did not have the authority to stop the 

work to ensure safety or to ensure compliance with safety regufations, it is not an agent of the 

owner for purposes of Labor Law § 200 or common-Jaw negligence (Gasques v State, 59 AD3d 

. 666 [2d Dept 2009]. certified questi(m answered, order affd, l 5 NYJd 869 [2010]). 

Accordingly, plaintiffs claims agairlSt City Safety are dismissed. 

A]though City Safety requests summary judgment dismissing cross--claims by other 

defendants against it, there is little if any discussion about those cross-claims. V/hi]e City Safety 

may be correct that their Jack of neg1igence may have some bearing on those cross-claims~ the 

court is not required to find the legal standard for these claims and identify the relevant facts to 

evaluate the claims. Rather~ City Safet}\ as movant, is required to do so. Because City Safety 

does not, this court wilJ not evaluate defendants' cross-cJaims. 

Northet)Sf s Motion,,1o Rearg® 

In its prior motion for summary judgment, Northeast argµed that it installed a sliding gate 

at the accident location, and not a swinging gate. In support of its argument~ Northeast submitted 

its plan drawings, which showed a sliding gate) and the testimony of its representative, Mr. 

Caliendo1 who stated that Northeast inst.aUed sliding gates, and not swinging gates. Northeast 

further explained that it ceased work and left the premises a year~andLtt-haJf before the accident. 

As this court held, however, Mr. Caliendo did not claim to have seen the sliding gate personal1y, 

and there was no proof that Northeast actual]y constructed. a sliding gate. Furthermore. no one 
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disputes that Mr. Samperi was hit by a swinging gate. Thus, whether Northeast or a different 

company installed a diffc:rent gate remained an open question of fact, and this court denied 

Northeast's motion for summary judgment dismissing plaintiffs claims against it. 

Northeast now seeks to reargue its motion. For a motkin to reargue~ North.ea-s.t musts.how 

that this court overlooked or misapprenended a point of ~aw or fact, without resorting to 

arguments di~t from those originally s,tated {NYCTL J 998 1 Tr. v Rodriguez, l 54 AD3d 865, 

865 [2d Dept 20 l 7]; Rodrigue:?. v Gutierrez, 13& ADJ.d 964, {)66-67 {2d Dept 2016}). Northeast 

must also furnish a complete copy of the under~ying motion papers (Reardon v Macy's. Int., 191 

AOOd 712 [2d Dept 2021) [holding that under the current version of CPLR 2214(c), the movant 

must refer to the docket numbers of underlying motions]; Biscone v JetBlue Airways Corp., 103 

A03d 158. 178-80 [2d Dept 2012]). Northeast does not do so, and this en'Or alone warrants 

deni aJ of the motion. 

In addition to Northeast's technical error. it also does not establish a sufficient basis for 

this court to reconsider its prior deniaJ of swnmary judgment. Northeast contends that Mr. 

CaJiendots testimony and the plan drawings show that Northeast constructed a sliding gate. 

However, Mr. Caliendo does not c]aim to have seen the construction of the: sliding gate, and the 

pJans themselves show only that Northeast jntended to construct such a gate. Northeast also 

notes th.at there is a year-and-a-half span between the time that Northeast Jeft the jobsjte and the 

accident. The extent of time does not bear on the question of who constructed the swinging gate~ 

which no one disputes struck pJaintiff. 

Northeast also argues th:it this court overlooked a document fiGm t~ Departm-ent of 

Buildings (the '•DQB)J tl\a.t. it claims, shows that the DOB signed off on Northe:i:!t's work 

around the time Northeast let\ the jobsire. North.ea-st Mgues that this action by the DOB proves 
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that Northeast constructed s1iding gates in accordance with its plans. While Northeast did 

include a copy of the DOB document in its crigimd moving papers, it diJ not argue that the 

document proves it constructed a siiding gate. Titi.s is a new argument and is not proper on a 

motion to re-argue (Litton Loan Servicing, LP. v Wasserman~ 202 AD3d 1074 (2d Dept 2022]). 

AdditionaHy, the document~ which is not certified or othenvise authenticated, does not show on 

its face that Northeast constructed the sliding gate or otherv,rise perfonned in accordance witti the 

plan drawings. Likewisef there is no testimony from a DOB representative that explains how the 

document proves that Northeast performed in accordance 'Wlth the pJans. EssentiaUy, Northeast 

has provided no sufficient basts upon which to grant rearg;ument. 

~lusion 

For the foregoing reasons, City Safety's motion for summary judiment (Seq. 015) is 

granted to the extent that p1aintitrs claims agajnst it are dismissed. Northeast's motion to 

reargue (Seq. 018) is denied. 

This constitutes the decision and order of the court. 
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