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SEA PARK LAST L. P, AND 814 PARK NORTHL.P., ke _
Defendants.

Upon the foregoing papers, defendant’s motion [or summary judgment {seq. 001} is

decided as [ollows:

Factual Backerpond

‘This action arises out of an alleped slip and fal! on Decemnber 16, 2007, Mr. Carmienati
waz descending the stairwell designated “A™ in the building located at 2828 West 28th Street.
Coney [sland, NY. At arpund 5:30 p.m. on the date in question, the plaintiff alleges that he
slipped om a wet substance near the bottom of the stairwell and fell down multiple stairs. The
defendants submil a security camera recording in support of their motion that shows the plaintifi’
proceeding down the stairs, falling, and after several ininutes shaking a water bottle over his
shoulder (Security Footage at 6:52; 7:000. The plaintit! does not demy splashing water on the

stiirs, testilving that hie was “sitting on vrine and . . . was in hysteria” {Carmenad ERT an 45-44),
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Analysis

Cn a motion for summary judgment. the moving party bears the initial burden of niaking
a prima facia showing that there are no triable issues of material fact (Ghgffrida v Citibank, 100
WNY2d 72, 81 [2003]). Once a prima facia showing has been established, the burden shifts to the
Nomn-moving partly to rebut the movant’s showing such that a trial of the action is required
{Alvarez v Prospect Hospital, 68 NY2d 320, 324 [198a]}. “A defendant who moves for
surnrary judgment n 4 slip-and-lall case has the initial burden of mmaking a prima facie showing
that it neither created the allegedly hazardous condition nor had actual or constructive notice of
s existence” {Asprou v Hellemic Orthodoy Covermunily of Astoria, V85 AD3A 647, 641 124 Dept
20207

The defendants corrsetly nate that the plantiff presents no evidence thay the defendants
created the dangerous condition. The plaintiff also testified that neither he nor his son or his
son's inather notified the defendants ol the condition {Carmenati ERBT at 40). Accordingly, the
only avenue of argument available to the plaintiff 1s that the defendants had constructive notice
of the condition, “1'o conshitute constructive natice, a defect must be visible and apparent and it
inust cxist for a sufficient length of time prior to the accident to permit defendant’s employees to
discover and remedy 1t (Gordon v American Museum of Natura! History, 67 NY2d 836, 837
[1986]).

The defendants contend that the plaintiff has not presented any evidence that the subject
condition was present for a sufiicient amount of time 1o support a constructive notice claim, n
support of this argument, the defendants provide the affidavit of Robert Rivera, the security
dircetor for the defendants, as foundation for the inspection logs from the day of the accident.

These inspection logs indicate that the portion of the stairwell near the ground tevel where the
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accident occurred was inspected at 2:46 p.m. on the day of the accident. That inspection would
have taken place slightly under thres hours before 3:30 pom., when Mr. Carmenati estimated that
he fell. Moreover, the building superintendent Ravindra Madramathu testified that she
personally perfornied walkthroughs daily on the stairwells at 8:30 am_, 11 am. and 3:00 p.m.
{Madramathu EBT at 18; Madramathu AT, at 4 4). Mr. Madramathu further attested o the
ermpleyment of two porters, Everton Clemmings and Hector Torres, who would daily sweep and
mop both of the building’s stairways at 7:00 a.m. daily and would then perform spot checks of
the lull stairwell at approximately 2:00 p.m. (Madramathu LI¥T at 25--26; Madramathu Aff. aty
10, 12-13).

The plaintit! seeks to resist simmary judgment on two grounds. Fiest, the plaiai(T
contends that the defendants fail to address the plaintiff”s contentions that the step was “womn
down," instead only addressing the allegations that plaintiff slipped on water or urine, llowever,
the plaintiff does not submit any evidence that the step was worn down, ¢iting only to the
security video and providing only an atterncy’ s interpretation of that videa, Mere speculation 1s
insufficient o resist summary judgment { Zuckerman v ity of New York, 49 NY2d 357, 563
(1980}

Second, tl}e plaintitf seeks 1o argue that even if the defendants lucked constructive notice
of the specific dangerous condition ¢n the day of the accident, the defendants had constructive
notice of the recurring condition of urine in the stairwells. “A party who has actual knowledge
of an ungoing and recurring dangerous condition can be charged with constructive notice of each
specilic recurrence of that condition. . . . A question ol et regarding a recurrent dangerous

condition can be established by offering evidence that an ongoing and recurning dangerous

(I |
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condilion existed in the area of the aceident which was routinely left unaddressed” {Asprow. 185
AD3d at 641 linternal cilations omiited]).

Mr. Carmenat testificd (hat what he slipped on “could have been a little bit of dog urine,
[because] diogs are always urinating in that building and it smelled Tike uring very bad" and that
he had secn urine on the stairs during some of ihe “the previous thirty tunes that [he] had been 1o
s apartment building” (#d)y. However, the pralnnifi dies not provide evidence that there was
ever urine (hat was “was routinely left unadidressed,” which is a necessary condition of a
recurrcent dangcrous condition. The cvidence marshaled by the defendants shows a systematic
approach to cleaning the stairwells of the building and monitonng for dangerous conditions,
Additionally, a review of the sceurtly footage subniitted to the court does not reveal any
accumulated liquid on the steps where plaintift felt unti] after the plaintiff splashed warer irom
Liis water bottle over his shouider. 1n the absence of such evidence, plainttit cannot resist
summary judgment on the grounds that a recurrent, unaddressed dangerous condition caused his

fall. Accordingly, defendant’s motion is granted.

Conclusion

Dictendant’s motion for summary judgment (scq. 001) is granted; the plaintiff’s action is
horeby dismissed.

This constitutes the decision and order of the court.
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