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Supreme Court of the State of N c,i- York 
County of Kin~s 

------
RALf'Jr CARMFN,\Ti, 

ltldex N umbcr_509958/2Q !.L 
Sc:q.001 

DECISION/ORDER 

Rc~i,<1l:u .. , ;:_~ r~ri;,11d by Cf>I .R. ~221 ~ (~), of;f1~ par.es 
c1:1~iJ~red in'.~<:: r~,,it'\\· Df1h1s Mu'.i(f,_ 

r~1w. ~~ ;-.um\':k~it\\ 
Not1.:,: of Mu'. ion ancl .-i rli~a ,·ii~ A nne~~u . . . __l_ 
Order t(> Sho~1· Cm,s~ ~nu .-\nid81/ il~ 11.nn,·~cd __ 
,-\ns,, . .,,in~ .-'\:t"i(fa-..i:]. . . . ____l._ 
R.eply1n~ .-'\'.li(l~,-i:~. . . . . , J_ 
L~~fib/·., . . . .. . . . ... ....Y.iL 

SEA PARK L\ST LP. AND SM PARK NoRTl-I LP., O'.::.~r 

Dt:fendants. 

--.----

Upon the foregoing: papers, Jefendant 's motion for surnmary judgment {seq. 00 l) is 

decided as follows: 

Fa C:1 u alBae:k.gnrnn d 

This. action rirc~es out or an al legcd .sli,, and foH on Dec~mber 16, 20 n. Mr. Carmen ate 

was descending tiie stairwell de~ign.ltcd ''A'' in the building located at 2828 West 28th StreeL 

Coney I:ilanJ, NY. At anJLmd 5 :30 p.m. on the date in question, the plaintiff a Hege'> that he 

slipped {)11 a w¢t ~ubstancc m:ar the bottom of the stair\vcll and fell down rnu lt iple f.tairs. The 

defendants. subm1t a seclJrity camera recording 1n suppurt of their motion that s.hov,,.-s. the plajntiff 

proceeding down the stacrs, folling. ~rnd after jevcral minutc,s ~ha.king a water bottf e over his 

.~houMer (Securily Footage at (j :52; 7 :00). The plaintiff dues not <lcny s.plashing \V~tcr on the 

stairs, testtfying Hrnl h~ \vas ".sitlcng on urine ~nd ... was Lrt l-tys.teria" (Carrn.em\ll EBT al 45---4(:i }. 
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Analllis 

On a motion for summary .i udgment, the moving party bears the initial burden of making 

a prima facia showing that there are no triable issues of material fact (Giuffrida v Citibank. r 00 

NY2d 72, 81 [2003:1). Once a prima facia showing ha~ been estabfo;hed, the burden shifts w the 

non-moving party to rebut the movant's :showing Sllch that a trial of the action is required 

(Alvarn v Prospect ffmpital, 68 NY2d 320, 324 [1986]). "A defendant who moves for 

summary judgment in a slip-and-fall case h.:is the initial burden of making a prim a facie showing 

that it neither created the allegedly hazardous condition nor had actual or constructive notice of 

~t'0 ex.htcn-ce" (A.'."jplDH v Hefknic Ortht)dm Communily ofAs1oria~ \35 AD3d 64), 64 l f2d Dept 

20201}. 

The defend.ants cQrrectly nole. that the: plaintiff µtc"Y::nt-; Th.) eY~dcr.tt lh'&t th-: dden-Janls 

created the dangerous condition. The plaintiff also testified that neither he nor his son or his 

son's mother notified the defendants of the condition (Carmenati ERT at 40). Accordingly., the 

only avenue of argument available to the plaintiff is that the defondants had constructive nNice 

of the condition. -~ro constitute constructive notice) a defect must be visible and apparent anJ it 

anust cxi:'it ror a sufficient length of time prior to the accident to permit de1endant' s employees. to 

di:'icovel' and remedy if' (Gordon v American ]L4useum (ifNarura{ History, 67 NY2d 836. 83 7 

[1986j). 

The defcnda11ts contend I.hat the plai11tiff has not presented any evidence that the suhj~ct 

condition ,vas pres1;:nt for a suflicient amount of time tu support a constructive notice claim. ln 

support of this argument, the defendants provide the affidavit uf Robert Rivera. the security 

director for the def end ants. as foundation for the inspection logs from the <lay of the ac.;cident. 

Thc:-:e inspection logs indicate that the portion of the stairwell near the ground kvd '":here the 
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accident occurred was inspected at 2:46 p.m. on the day nf th~ acl.'.ident. That inspection vt'ould 

have taken place slightly under three hours before 5:30 p_m., when Mr. Carmcnati estimat~d that 

he foll. Moreover, the buiJding superintendent Ravindra Madramathu testified that ~he 

personally perfom1ed waJkthroughs daily on the stairweJls at 8:30 a.m_, I l a.m_ and 3 :00 p.m. 

(Madramathu EBT at 18; MuJ.ramathu Aff. at ii 4). Mr_ Madramathu furrhcr attested to tht 

employment of two porters, Evenon Clcmmings and H~ctor Torres, who would daily swetp und 

mop hoth orthe building~s stairway~ al 7:00 u.m. daily and \vould then perform spot checks of 

the full stairwell at approximately 2:00 p_m_ (Mudramathu EB'r at 25--26; Madramathu Aff. at if 

10, 12-13). 

The plaintiff seeks to resist summary judgment qn two gtounds, FLrst, the: phi.nli ff 

contends that the defendants fail to ttddress the plaintiffs contentions that the Sl~p was "worn 

Jov,m, •· instead onJy addressing the allegations that plaintiff slipped on water or urine. I Iowever, 

the plaintiff does not submit any evidence that the step was worn down, citing only to the 

security video and providing onJy an attorney's intcrprelati{}n of that video. Mere speculation is 

insufficient to resist summary judgment (Luckermcm v City (l New 1' ork, 49 NY2d 55 7, 563 

{1980]), 

Second, the pJaintiff seeks tcr argue that even if the dcfcr1dants luLked constructive notice 

o('the specific dangerous condition on the day of the accident, tht;: defendants had constructive 

notice of' the recurring condition or v.rine in the stairwells_ "A party who has actual knov,,[edge 

of an ongoing and recurring dangerou~ condition can be charged with constructive notice n reach 

specific recurrence of that condition .... A question or foLt regarding a recurrent dangerous 

condition can be established hy offering evidence that an ongoing and recurring dangerous 
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c,ondition existed in the area of the accident \Vhich was routinely left ttnaddressed" (Ajprou, I 85 

AD3d at 64 I [internal citations omitted]). 

Mr. Cannenati testified that what he 'i-lipped on "couJd have been a little bit of dog urine, 

(because 1 dogs arc al \Vays urinating in that buildLng and. it s.mdled. like 1,.idwt ,,,e_ry bad' 1 a{',<l 1hat 

he had seen urine on the stairs during some ofihe ~'the previous thirty times that [he] had been to 

\h\s apartment b\~ilcEng" (id.). HLmever, the p\ain1iff <lnes nor pwv1de evidence that there \Vas 

ever urine that was '\vas routinely left unadJressed," which is a necessary cfmdjtion of a 

l'ecurrcnt Jangerou~ rnndition. lhe evidence marshaled by the de fondants shows a systematic 

approac:h to deaning the stairwells of the building and monitoring for dangerous conditions. 

AJditionally) a revie¼ or the security footage submitted to the court does not rcvea[ an)' 

accumulated liquid on the steps where plain ti ff feH until after the plaintiff splashed water from 

his water bottle over his shoulder. ln the absence of such evidence, plaintiff cannot resist 

summary judgment on the grounds that a recurrent, unaddrcs.s.ed dangerous condition caused his 

fall. Accordingly, defendant's mNion is granted. 

Conclusion 

Defendant's motion for summary judgment (seq. 001) is granted; the pJaintiffs a_ction is 

hereby dismisscJ_ 

This constitutes the decision and order of the court. 

]Wt 27, 2022 
DA r 

Ju::-tice of the Supreme Court 
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