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PRES EN l: 

I ION. MARK PARTNOW. 
Justice. 

·- ~-- - -- - --- - - --- - --- - --- - -- - - -- - --- -X 
.Jn~F.PH Cin:z, 

Ptaintiff) 

- against -

PARK LU\1BER YARD CORP. ct al., 

Defendants. 
- -- --- ---- --- ------ ---- ---- w-- --- --- -X 

The followirn! e-file<Lmmei:.s read herein: 

Notice of Morion/Order to Show Cause/ 
Petition/Cross Motion and 
Affidavits {Affirmations) Annexed_ .. -·-···~--·~----

Oppn:sing A ffidavit.s (Affinnalions) ______ _ 

At an TAS Term, Part 43 of the Supreme 
Court of the State of :-Sew York, held in 
,ind for the County of K ing:S, at the 
C ounhouse. at 360 A<lam:-. Street, 
Brooklvn. New York. on the 21 rd dav of .. . ~ ,,, 

November. 2022. 

Motion Sequence 5 & 6 

Index No. 523465/2018 

:-IYSCEF One l\ ns. 

l 16· 129, l30·I 38 

139-140. 141-142 

Reply Affidavits (Affirmations)_~------- 143 

Upon the foregoing papers. defondanl Prestige Construction LLC (Prestige) moves 

for an order, pursuanl lo CPLR 2221 (d): granting it leave to reargue lhe prior motion or 

defendant 60-80 Myrtle I J ,C (Myrtle), which sought, among other things, partial summary 

j\,dg..me!..\l on the issues of defense and indemnification ag~inst Prestige. and, \ip-on 1hc 

granting of such leave, denying pmtial summary judgment in favor of Myrtle on the issues 

ofdefr:-nse and indemnification against Prestige. Dei'endants Park Lumber Yard Corp. an<l 
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Richard A. Goss (Goss, and collectively. Park Lumher) also move for leave to reargue the 

underlying motion.· 

Back11ro11nd 

Plaintiff commenced the instant action by electronically filing a summons and 

veri fi.ed complaint ,,..·ith this court on Novcm her 20) 20 l 8. The p k:adi ng.s assert that on 

.I\. pri I 3, 20 l 7, plaintiff suffered injuries as a consequence or a motor vehicJc col I is ion on 

Myrtle Avenue in Queens. Plaintiff seeks damages as a result. More specilkally. the 

record indicates that on that date, plaintiff was operating his motor vehicle and traveling 

cast bound on Myrtle A venue near the premises kno\lo'n as 60~ 87 Myrtle Avenue, m:vncd 

by Myrtle. The premises were used as a constrnction site at all relevant times. Myrtle had 

hired Prestige as the general contractor for the project. In connection therewith. Prestige 

had ordered a delivery of sheetrock and lumber from Park Lumber. 1 

On the date of the accident, Goss. a Park Lumber driver, was opera ling a fork Ii ff! 

to deliver sheetrnck to the construction site. While he was doing so, other 'Vt'Orkcrs 

( described as tlaggers or tlagmen) would direct traffic in the roadv,•ay, which inciuded 

directing motorisls to stQp while the forklift was moving across the street. According to 

the record, what precipitated the collision is djsputed. Plaintiff claims that a flagman 

directed him to drive his vchi c le forv,:ard. whereupon the forklift then drove into plaimi ff s 

1 The courrs electronic file indicates lhat defendant US Demeo of Brooklyn, Inc., has never 
appeared in this action. 

2 The recOl"d at times. refers to this vehicle as a piggyback. Also. at times, the record indicates that 
the forklift/1Jig:gyhack was attached Lo another vehicle operated by Go:r;;s, The court will refer to 
the vehicle simply as a fork Ii n. 

2 
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vchicl c. Goss. on the other hand, testified that the Hagmeu directed plaintiff to stop, but 

plaintiff drove forv,:ard anyv,:ay~ and Goss, expecting the roadway to be clear. operated his 

forklift \vhich then collided v.:ith plaintiff. 

Plaintiff alleges that defendants• operation of the forkli tl and maintenance of the 

premises resulted in the ha7ard that precipitated the accident. Plaintiff argues that 

defendants• acts and omissions constituted negligence, and that their negligence 

proximately caused his injuries. 

On January 22, 2021, plaintiff filed a note of issue and certificate of readiness, 

indicating that all discovery is complete and that the action is re:ady for trial. Myrtle 

suhsequently moved for summary judgment arguing that it was not liable to plaintiff and 

that its written agreement with Prestige required 11 restige to defend and indemnify !\.1yrtle 

in 1he in.slant action. 

In support of summary _judgment dismissing the direct claims, Myrtle argued that 

since the accident was largely precipitated by the actions of Myrde ·s independent 

contractors.. M·y1He breached no duty of care to plaintiff, even though it is the relevant 

landmvner. This court re)ected that argument, noting that Myrtle's duty to keep the 

premises in safe condition is nondelegable. This courl al.so pointed out lhal, although a 

party \vho retains an independent contractor is generally nol liable for the independent 

contractor's negligent actti,, an exception exists when a landowner hires a contractor "where 

there was danger to others inherent in the work and the hirer reasonably should have 

anticipated. from the nature of the work, that it \\'ould he dangerous w others" (Kojic: v City 

of New York, 76 AD2d 828~ 830 [19801). This court found that the trier of fact must 

3 
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dcterrnine \:i..,hether sheetrock and lumber deliveries adjacent to Ute roadv,:ay constitutes an 

inherent hazard that Myrtlt shm\id have anticipated would be dangerous to drivers on said 

roadway, and, as such, denied the motion insofar as it sought summary judgment 

djs.m is.sing plaintiffs direct claims against Myrtle. 

Ho\.vcver, this court granted that brnnch ofMyn~e:1s motinn seeking partial summaty 

judgment on the issues of defense and indemnity against Prestige. 7v1yrtle argued tlrnt it 

,vas tntitk:d to such relief because the subject \.vriuen agrct:mcnt bcn.-\o·ecn it and Prestige 

contains a broad indemnity provision by which Prestige agreed to defend and im!enmify 

MyrUc against all claims arising from the contracted•fot ,v()rk. Myrtle asserted that 

Prestige. as the general contractor, w~s uhimately responsible for an site safety and the acts 

and omissions of a11 subc<lntractors. Myrtle reasoned th,,t sin(;e plaintiff's instant claims 

arose from the manner in whh:h the fl agmcn in the street directed cars, and Prestige was 

responsible for site safety and acts of wmkcrs on site, there is thus no serious debate that 

the claims aro!::ie from the work on the site. thereby triggering the suhject defense and 

indemnity clause. Myrtle concluded that since the defonse and indemnity provisions ar~ 

unambjguous, enforceable, applicable and \-vas in effect at all relevant times, it was entitled 

to parriaJ summary judgment on the issues of defense and indemnity against Prestige. 

In opposi(ion to the underlying motion. Prestige acknmvkdged rhe cxi~tcncc of an 

enforceable indemnity provision in the wt·itten agreement bet \Veen it and Myrt1e. Pi-estJgc 

argued, ho\.vcver. that an issue of fact exists as to whether plaintiff's claims triggered the 

subject provision_ More sped fie ally, Prestige a~sertcd thal the subject indcmnit'kation 

provision appl.ied cmly lo claims rcsulti.ng from the contracted work if there ,:i.,as any 

4 
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negligence or omission on the part of Prestige or any contractors_ Prestige alleged that 

based solely on the record~ no such finding was possib]e. Prestige pointed out that at his 

deposition, Goss testified that he heard the flagmen say that plainliff disregarded their 

instmctions and nevertheless drove into the path or the moving frlrklift_ Additionally, 

Prestige claimed that: given the vast]y di ffercnt sworn accounts of the accident, Myrtle 

could not demonstrate, as a matter of la\\ .. , that it is free from negligence and not seeking 

indemnification for its own negligent acts nr omissions. Prestige concluded that since 

only a trier Qf fact may determine which account of the accident is credible, summary 

judgment ,:vith respect to contribution and indemnity was premature. 

This court disagreed \vill1 Prestige and found that the written defense and indemnity 

provision is not predicated on a finding of contractor or subcontractor negligence; instead, 

the provision applies ·•regardless of \.vhether or not such claim: damages, loss or expense 

is cau;;ed in part by a party indemnified hereunder... This court also found that since 

l\,f yrtlc agents \Vere not involved in the accident ( i.e. the flagmen, delivery personnel and 

forklift operator were not Myrtle employees). any liability on Myrtle's part \vou]d he purely 

vicarious. Lastly, this court found that the agreement \Vas both cnforcea bfe and in dlect 

at the re]evant time, and that the record belied any suggestion that Myrlle v,ms attempting 

to have Prestige indcmnifY Myrtle for Myrtle's m:i,,·n negligence. Accordingly, this c011rt 

granted the motion insofar as it sought partial summary jm1gment in favor of Myrtie on lh~ 

issues of defense and indemnity against Prestige. 

The- 1n~tant motions for \eave to rearg-ue em,11ed. 

5 
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Leave to Reargue 

Jn support of its motion for leave to reargue, Prestige first asserts that this court 

should not have a v,:arded Myrtle summary judgment nn Lhe issues of defense and 

indemnity. SpccificalJy, Prestige claims that this eoun misread the defense and indemnity 

provision, and the correcl reading of the subject provision in the contract establishes that a 

finding, of negligence on the part of Ptc~t,gc i.s a. pr~r~qu,~itc to triggering, defem,e and 

indemnification in favor of Myrtle. Prestige acknmvJedgcs that the provision applies to 

claims, damage~, losses and expenses related to the subject projects, but emphasizes lhe 

language in the provision speci 1)-·i ng that defense and indemnity is triggered only \vhen 

·"such claim, damage, loss or expense is attributable to bodiJy i~jury, sickness, di seasc or 

death, or to i1~jury to or destruction of tangible property (other than the \Vork itself). 

including loss of use resulting therefrom, cause[ d] in whole or in part by neg Ii gent acts or 

omissions of [Prestige and its subcontractors. r Prestige claims that the subject language 

\Vas omitted from Myrtle's argument. and, as such, this court mistakenly concluded that 

the requirement to defend and indemnify is not predicated on a finding of contrndor or 

subcontractor negligence. 

lo sum, Prestige claims that a correct reading oflhe defense and indemnity provision 

indicates that Pre.stige is not contractually required to defend or indemnify Myrtle absent a 

determination that Prestige or its subcontractors is liable for a negligent act or omission. 

Prestige notes that this court made no such determination in its underlying decision, and, 

accordingly, the defense and indemnity provision in the written agreernem bet\.veen 

6 
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Prestige and Myrtle was nol ll'ig,g,ered. Therefore, urges Prcstig~, thi-s umrt' !1. prtQr 

determination \Vas erroneous. For these reasons, Prestige concludes. that this court should 

grant leave to reargue Myrtle's prior motion, and, upon the granting of leave, deny the 

motion in its entirely. 

1 n support of its motion, Park Lum bet· seeks leave to rcargue ••and.lot· clarification 

of their oppo:sition'' to Myrtle~ s underlying motion. Specifically, Park Lum her seeks .. an 

ordtr darlfYing the Court's decision as follows: a. That Park Lumher cross-claims for 

contribution and indemnification ,verc not dismissed and survived the motion; and h. That 

Park Lum her may argue at trial that 60-80 Myrtle's negligence caused or contributed lo tht 

accident and/or that 60-80 Myrtle can be found vicariously I iablc for the acts or omissions 

of Prestige." Park Lumber notes that in the underlying motion, Myrtle sought an order 

granting it summary judgment dismissing an claims and cross claims asserted against it. 

Park Lumber also points out that the underlying order granted Myrtie, s motion sole1y to 

the extent that Prestige is required to defend and rndcmnitY Myrtle. La:,;lly~ Park T ,umber 

states that this court granted the underly lng motion oo ly to the extent that Myrtle ,:i.•as 

a\.var<led partial summary _judgment on the issues of defense and indemnity against Prestige~ 

and othcn:vise denied the motion. 

Park Lumber suggests that this court1s reasoning in the underlying decision and 

order suppons other conclusions as well, and thus seeks leave to rcarguc ancl!or 

••clmification•· of the underlying order. for these reasons, Park I .umber coocludcs that 

this court should grant ·\m Order clarifying and confirming that the moving defondant"s 

7 
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cross-claims againsl 60-80 Myrtle LLC survive and that the movants may argue al trial that 

60-80 Myrtk ,vas actively neg I igent and/or vicarious]y rcsponsi bJc for the acts or 

omissions of Prestige Constrnction NYC LLC." 

In opposition, MyrtJe firsl argues that the Court did not misread the indemnification 

prov is ion in determining the underlying motion. Myrtle contends thal this court correctly 

applied the ru I c that a party is enlillt:d to full contractual indcmni fication provided that the 

intention to indemnify can be clearly implied from rhe language and purposes of the entire 

agreement and the surrounding facts and circumstances. Myrtle argues that, here~ the 

su~ject provision is broad: is applicable to plaintiffs claims herein and vvas in effect at 

relevant times. Indeed. continues Myrtle: lhe clause requires Prestige to hoJd l'vf yrtle 

hannJcss against cJaims, damagest losses and expenses, including attorneys• fees, arising 

out nf or resulting from performance or either Prestige's ,vork or the work pt:rformed by 

subcontractors. Myrlie claims that the above- statements are uncontroverted. 

Hmvcver, Myrtle rejects Prestige's contentions with respect to \vhether a finding of 

fault or negligence is a prerequisite for defense and indcmn ity. Myrtle therefore contends 

that it was not premature for this court to award parthtl summary judgment on the issue of 

defense aod indemnity in its favor against Prestige. for these reasons, MyrtJe concludes 

t.hat the court did not err when it issued the underlying decision and order. and, therefore, 

Prestige's instant motion ibr leave to rcargue should be denied. 

N exl, Mvnle claims that Park Lumber's motion for Jeave to re argue and/or . ., 

··c1arification" shouJd he denied as meritless. Myrtle points out that in the underlying 

8 
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decision and order, this court ordered .. that the motion of defendant 60R80 Myrtle LI .C is 

granted sole[y to the extent thac 60-80 Myrtle I J .. C is awarded partial summary j udgmcnt 

on the issues of defense attd indemnity against defendant Prestige Construction LI .. C, and 

i5 otherwise denied.'' Myrtle maintains that this court, by· explicitly stating that the motion 

\:i.'as :,otherwise denied" but fr•r defense and indemnity, clearly determined in the 

underlying decision and order that the cross c1aims between Myrtle and Park Lumber were 

unaffected. No ambiguity requiring further clarification exists, states Myrt.le. 

Additionally~ Myrtle presses, Park Lumber's request for an order speci l"Ying that Park 

I .um bcr ·•may argue at trial that tMyrtle • s l negligence caused or cont.ri butcd to the accident 

and/or that l Myrtle J can he fcmnd vicar[ousJy I iabJc for the acts or omissions of Prestige{]" 

is improper and should not be addressed. 

Discussitm 

T111:: court exercises its discretion and grants Prestige's motion. CPLR 2221 states, 

in appHcabJc part: 

·•( d) A motion for leave to reargue: 
1. shall be identified sped fie ally as such; 
2. shall be based upon matters of fact or lav,: allegedly 
overlooked or misapprehended by the court in detem1ining the 
prior motion, but shall not include any matters of fact not 
offered on the prior motion,_,_·~ 

A motion for leave to reargue, pursuant to CPLR 2221, is addressed to the sound 

discretion of the court (see e.1;. lvfansueto v Worster. l AD3d 412, 413 f.20031; J1atter of 

Hoey-KennecJ.v v Kenned;\ 294 AD2d 573, 573 r20021; Sou.th Liherty Realty Corp. v 

Afercwy. 292 AD2d 516, 51712002.1) and may be granted only upon a shov,,,ing that the 

9 
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com1 overlooked or misapprehended the facts or the law or for some reason mistakenly 

arrived at its earlier decision (William P. Pahl Equip. Corp. v Kassis. J 82 AD2d 22. 26 

[1992], Iv denfed in part and dismissed in part 80 NY2d 1005 [1992_1, rearg denied 81 

NY2d 782 [ 1993 J ). Rcargumenl is not designed lo allow an unsuccessful party 

"successive opporlunities to rcargue issues previously decided'' (Id. at 2 7 [internal citations 

omiUedl). Hmvever~ reargumcnt is properly granted \vhere the court misapprehended 

facts in Lhe underlying disposilion (see e.g. Ito v 324 Et.lst 9th Street Corp., 49 AD3d 816 

[2008]). 

Here. leave to rearguc is granted because this court misapprehended lhe defense and 

indemnity provision at issue. The \\Titten agreement between Myrtle and Prestige \.\,'as 

off cred as Exhibits P and Q (N YSCEF Doc Nos. 87 and 8 8 ). .l\rticle 1 

C1INDEMNIFICA TION'') of Exhibit Q C"STANDARD FORM OF AGREEMENT 

IJET\VEEN CONTRACTOR AND OWNER" dated September 14~ 2016) contains the 

refr:vant langmlgc: 

·• 1 .1 To the fullest extent permitted by law: Lhe Contractor shall 
indcmn i 1)· and hold harm less Lhe Ovmcr and their agents from 
and against claim.s1 damages. losses and expenses, including 
but not limited to attorncy~.s fees, arising oul of or resulting 
from pe rfi:mn a nee of the Contra ctoe s \V or k or \Vork of l he 
Subcontractors hired b)-1 the Comractor, provided thal such 
claim, damage, loss or expense is attributable to bodily injury, 
sickness, disease or death, or to injury to or destruction of 
tangible property (other than the Work itsefj), including loss of 
use resulting lherefrom, cause [sic] in whole or in part by 
neg/ igent acts or omissions of the Conrractor, Subcontractor, 
the Subcontractor's Sub-suhconlractors, anyone directly or 
indirectly employed by them or anyone for whose acts they may 
be I iahle ~ regardless of whether or not such claim~ damage. loss 

10 
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or expense is caused in part by a party indemnified hereunder.:' 
(emphasis added) 

Since this document \Vas offered by the prior movant in the underl)'ing motion. this 

court proper]y considers it in connection with the instant motions for leave lo reargue ( cf 

f !SBC Rank, [,~';A v Infinity Auto Glass Distributors, Inc., 27 AO3d 1094 [2006}, 

clarification denied 28 AD3 d 12 5 8 r2006 l r motion for leave to re argue could not be based 

on document not offered on prior motion for contribution or indemnity]). This court failed 

to consider the crnph.as izcd language above. wllicl1 limits Pr~stig.c' s. r~spcmsibility to 

defend and i ndemn [ #)' Myrtle only for losses caused at least in part by Prestige, its agents 

and/or subcontractors. As Prestige correctly points out, the prior decision and order (as 

\-vell a.s the instant one) made no findings of fau1l or causation, Accordingly: the subject 

defense and indemnification provision is not yet triggered by plaintiffs claims. Myrtle has 

thus faikd to demonstrate prima facic entitlement to judgment as c1 matter of la,:i.• with 

respect to the issues of defense and indemnity, and, therefore. the underlying motion for 

summary judgment must be denied. 

Myrtle's protestation that the su~ject .. indemnity provision requires defense and 

indemnity regardless of faulC is belied by the plain text of the provision which limits 

defense or indemni Hcation to Josses caused at least in part by Prestige, its agents and/or 

subcontractors. This courfs misapprehension of the subject provision suffkes re.argument 

of the underlying motion for summary judgment (see e.g. lV450JE LLC v Priority I 

Aviation, Inc., 102 A 02d 63 l l 2013 J I reargument of summary judgment was properly 

granted as to trial court's misapprehension of a section or contract]). For these reasons, 

\"\ 
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Prestige's moi ion for leave to reargue Myrtle· s underlying motion for sumtrniry judgment 

is granted, and upon the granting of such leave: l\1yrtlc, s motion for summary judgment is 

denied in its entirety. 

As to Park Lumber, the couri denie.s its motion. first, {he comt notes that it seeks 

no leave to rcargue but instead seeks :1clarifieation" of the underlying decision and order. 

This court find::. lnat darmcatki,n fr; unne,;;.essary. since the pri0r order specified lh1,l '~the 

motion of defondant 60-80 MyrtJc LLC is granted solely to the extent that 60-80 Myrtle 

LLC is awarded partial summary judgment on the issues of defense and indemnity against 

defendant Preslige Con.strnction LLC. and is othern,ise denied.,, This court finds no 

ambiguity i 11 the underlying order ( and there is even less ambiguity in the current order, 

,:i.,hereby Myrtle's motion is denied in it5 entirety). 

lasdy, the court rejects Park Lumber's request for an order specifying whai Park 

Lumber ni.a.y argue at trial. At best, the relkf soughl is tanlamuunt to a prcmatut~ and 

unnece.ssary ruling that should be reserved for the trial judge; at worst, an order directing 

\:\1hat Park Lum her may argue at trial sounds suspiciously similar to an imperm iss i h le 

advisory opinion (see e.g. Sim.on v ;Vortrax N.E., LLC~ 44 AD3d 1027 [2007]; .~·ee also 

Cuomo v Long b,·_ Ligh1. Co., 71 NY2d 349. 354 [ l 988J l."The courts of New York do not 

issue advisory opinions for the fundamental reason that in this State : [t]he giving of such 

opinions is not the exercise of the judicial function·~,], quoting Seff-lnsurer's Assn. v State 

Indus. Commn., 224 NY 13, 16 [I 918]). For these reasons. the motion of Park Lumber is 

denied. 

Accordingly. it is hereby 
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ORDERED that the motion of defendant Prestige Construction LLC for an order 

granting. leave to rearg,uc the underlying motion Clf defendant 60-80 Myrtle I J .C \'-·h.ich 

.sought summary j udgrnent is granted; and upon the granting of such leave, it is 

ORDER F:0 that the underlylng nwtirn1 of ddendant 60-80 Myrlle LLC lbr an order 

granting summary judgment is denied in its entirety; and it is further 

ORD ER.ED lhat tbe motk1n of defendants. Park Lumber \' ard Corp. an<l Richard A. 

Gos.s for an order granting leave to rcargue lhe urtder1y ing motion andior ··clarifyint· the 

underlying decision and order is denied in its entirety. 

This constitutes the decision and order of the court. 

E N T E-. R, 

HON. MARK I PARTNOW 
SUPREME COURT JUSTICE 
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