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PRESENT: 
CARL J. LANOICINO, J .S.C. 

-------~---------------------------·------------y-----~x 
ERICKSON PLASENCIA~ 

Plaintiff, 
-against-

EDWIN VELAZQUEZ~ 

Defendants. 

At an IAS Term, Part 81 of the Supreme 
Court of the State of New York, he!d in and 
for the Connty of Kings. at the Courthouse, ar 
360 Adams Street, Brooklyn_. New York, ()n 
the 27th day of October 2022. 

Index No.: 525l 74!2018 

DECISION AND ORDER 

Motions. Sequence #2 

Recitation, as required by CPLR 22l9(aJ, offhe pa.pets considered in there.view ofthjsmotjon; 

Papers Nmnbered JliYS<;fil) 
Notice of Motion/Cross Motion and 
Affidavits (Affirmations) Annexed ............................................................ 23-25, 27-35~ 
Opposing Affidavits {Affirmations) ........................................................... 38-39t 42.-52~ 
Reply Affidavits (Affirmations) ....•...... _. .................................................... 53-54, 
Memorandum of Law ................................................................................. 26, 40 

After a review of the papers and oral argument the Court finds as fol!ows: 

This action ooncems a motor vehicle sccidcnt that occurred. on JuJy 7~ 20 l 8, The Plaintifft Erickson 

PJase-ncia (hereinafter the ~~Plaintiff"), claims that he was injured when his vehicle was involved in a 

collision with a vehicle owned and operated by Defendant Edw1n Velasquez {hereinafter .. the 

Defendant"). The Pla.i.ntiff alleges that the collisioooccurred at Jamaica.Ave.nuet at or near its intersection 

with Cypress HiU Street in Brooklyn~ New York. The Plaintiff dalms, in his Verified BiH of Particulars, 

that he sustained a nwnber of serious injuries including, inter alia, injuries to his left shoulder (inc1uding 

surgery)~ cervical spine, and lumbar spine. The PJaintiff also aUeges that he was prevented from 

0 perforrning subst.antiaUy all of the material acts which constitute plaintiffs llSUal .and customary dBi ly 

activide.s for not less than ninety days during the one hundred eighty days immediately following the 

occurrence." C"90/l 80 claim"). 
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The Defendant now moves (motion sequence #2) for an order pursuant to CPLR 3212. granting 

summary judgment and dismissing the complaint on the ground that none of the injuries allegedly 

sustained by the Plaintiff meet the usedous injury~• threshold requirement oflnsurance Law§ 5102(d). In 

support of this application, the Defendant relies on the deposition of the Plaintiff and the reports of Dr. 

Pierce J. Ferriter, Dr. Daniel J. Feuer and Dr. Jessica Berkowitz. 

The Pfaintiff opposes the motion, The Plaintiffs contends that the Defendant ha.~ failed to meet 

h1s prima facie burden, The Plaintiff also contends that he has submitted sufficient proof to create a 

material issue of fact that should prevent the Court from granting summary judgment 

It has long been established that '~[s]ummary judgment is a drastic remedy that deprives a litigant 

of his or her day in court, and it •should only be employed when there is no doubt as to the absence of 

triable issues of material fact.m Kolivas v. Kirchoff, 14 AD3d 493 [2d Dept 2005}. citing Andre v. 

Pomeroy, 35 N.Y.2d 361, 364~ 362 N.Y.S.2d 131, 320 N.E.2d 853 [1974]. The party seeking summary 

judgment must make a prima facie shomng of entitl~ment to judgment as a matter of law~ tendering 

sufficient e¥ideuce to demo-nsttste absence- of .any mate-riaJ issues of fact. See Sheppard-Mobley v. King, 

10 AD3d 70, 74 [2d Dept 2004], citing Alvarez v. Prospect Hospital, 68 N.Y.2d320, 324, 508 N.Y.S.2d 

923,501 N.E.2d 572 [1986]; Winegrad v. New York Univ. Med Ctr., 64 N.Y.2d 851, 853, 487 N.Y.S.2d 

316, 476 N.E.2d 642 [I 985]. 

Once a moving party has rnade a prima facie showing of its entitlement to summary judgment~ 

'1:he burden shifts to the opposing party to produce evidentiary proof in admissible fonn sufficient to 

establish the existence of material issues of tact which require a trial of the action~, Garnham & Han Real 

E~tate Brolrers v Oppenlteimer~ 148 AD2d 493 (2d Dept 1989J. Failure to make such a showing requires 

denia.J of the motion. regardless of the sufficiency of the opposing papers. See Demshick v. Cmty. Hous. 

Mgmt. Corp., 34 AD3d 518. 520, 824 N.Y.S.2d 166, 168 [2d Dept 2006]; see Menzel v. Plotnick, 202 

AD2d 558, S58-S59t 610 N.Y.S.2d SO [2d Dept 1994]. 
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In support of the Defendant's motion~ the Defendant proffers the affirmed medical reports of Pierce 

J. Ferriter, Dr. Daniel J. Feuer~ and Dr. Jessica Berkowitz. Dr. Pierce J. Ferriter, a board certified 

orthopedic surgeon, examined the Plaintiff on October 12) 2020~ more than two years and three months 

after the date of the accident. Dr. Ferriter conducted range of motion testing of the Plaintiff's cervical 

spine~ lumbar spine and left shoulder. As to the Ptaintifrs cervical spine. Dr. Ferriter measured rallge of 

motion using a goniometer and found "flexion to SO degrees {50 degrees norrnaJ), extension to 60 degrees 

(60 degrees nonnal), right lateral fl.exion to 45 degrees (45 degrees normal} and left lateral flexion to 45 

degrees ( 45 degrees nonnal)) and right rotation to 80 degrees (80 degrees normal) and left rotation to 80 

-degrees (80 desrees normal) ... As to the PJaintifrs lwnbar spine_. Dr. Ferriter found "flexion to 60 degrees 

(60 degrees normal), ex.tension to 25 degrees (25 degrees nonnal}~ right lateral flexion to 25 degrees (25 

degrees normal) and left lateral flexion to 25 degrees (25 degrees normal).'' As to the left shoulder, Dr. 

Ferriter fuund that this '~[eJxam:ination reveals a weU healed arthroscopic scar[sJ [s1cJ. ,t He also found 

~~nexion at 180 degrees (180 degrees normal)~ ex.tension at 40 degrees (40 degrees nonnal), abduction at 

l 80 degrees (180 degrees nonnal)) adduction at 30 degrees (30 degrees norm.al)~ internal rotation at 80 

degrees (80 degrees nonnal), and external rotation at 90 degrees (9f.J degrees normal).'' Dr. Ferriter found 

.. 1. Cervical spine sprain I strain -resolved. 2. Lwnbar spine sprain/ strain - resolved. 3. Status post left 

shoulder surgery performed on 11/14/2018 - heal.ed.n He also stated that ''there is a causal relationship 

between the accident of record and the daimants1 reported injury.-"' (See Defendants' Motion, Report of 

Dr. Ferriter. Exhibit E). 

Dr. Daniel J. Feuer. a neurologist, examined the Plaintiff on October 27. 2020, more than two 

years and three months after the date of the accident. Dr. Feuer a]so conducted range of motion testing of 

the P lainti fr s cervical spine, 1 umbar spine and left shoulder and found normal ranges of motion for each 

area rneaswed. Dr. Feuer found that .. [t]he claimant is a twenty-three year old male whose present 

neurological examinaUon is within nonna1 limits." Dr. Feuer also opined that •~ [b ]ased on a reasonab]e 

l 
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degree of medical certainty, I believe the claimant~ Mr. Erickson Plasencia, does not demonstrate any 

objective neurological disabHity or neurological permanency."' He further opined that the Plaintiff ~iis 

neurologically stable to engage in full active employment as a construction worker~ as weH as the full 

ac:tivities of daily living without restriction.n (See Defendants1 Motion, Report of Dr. Feuer. Exhibit F). 

Dr. Jessica F. Berkowitz did not examine the Plaintiff but reviewed the MRis of the PJaintitTs 

cervical sp1ne. lumbar spine and left sbou]der. The cervical spine MRI was performed on August 21,2018, 

about one month after the- Pla.intiWs .accident. Dr. Berkowjtz states that ~~!n)o disc bul,ges or herniations 

are noted in the cervical spine.') Dr. Berkowitz opined that "[t]here is no evidence of acute traumatic injury 

to the cervical spine such as vertebral fracture) asymmetry of the disc spaces, spinal cord contusion or 

epidural hematoma.~• The lumbar spine MRI was performed on August 21. 2018, about one rnonth after 

the Plaintiffs accident. As to the lumbar spine, Dr. Berkowitz found ii[t]he submitted examination consists 

of sagittal TI. TZ) inversion recovery and axial Tl and T2 weighted pulse sequences a f the lumbar spine." 

Dr. Berkowitz opined that 'ln]o disc bulges ()r herniations are present." The left shoulder MRI was 

performed on July 17, 2018, approximately one week after the Plaintifrs accident. Dr. Berkovntz found 

that ii!nJo joint effusion is present." Dr. Berkowitz also stated that ••[n]o rotator cuff tear is identified." Dr. 

Berkowitz further opined that the '~[e)valuation of this MRI examination reveals no causal relationship 

between the claimant1s alleged accident and the findings ()n the MRI examfnation." Dr. Berkowitz opined 

that there was a •~( v )ery small amount of tendinopathy of the distal posterior supraspinatus tendon." Dr. 

Berkowitz also found that "[t]his tendiriopathy is related to chronic repetitive microtrauma to the rotator 

cuff.'' ( See Defendants) Motion. Report of Dr . .Berkowitz Exhibit G). 

When the B m of Particulars cont.a.ins conclusory allegations of a 90/180 claim. and the Deposition 

and/ or affidavit of P1ainti ff does not support9 or reflects that there is no such claim, Defendant movant 

may utiHz.e those factors in support of its motion for summary judgment. See Master -v, Boiakhtchion, 122 

AD3d 589, S90, 996 N.Y.S.2d 116, 117 [2d Dept 20141; Kuperberg 11. Montalbanoi 72 AD3d 903, 904. 
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899 N.Y.S.2d 344, 345 [2d Dept 2010]; Camacho v. Dwelle, 54 AD3d 706, 863 N.Y.S.2d 754 (2d Dept 

2008J Jn thls case, the Verified BiJJ of PartfouJars indicates that llie Plaintiff was confined to ms bed and 

home for two days after the alleged incident. The Plaintiff indicated as part of his deposition, when asked 

how long he was out of work after his sh{Hnder surgery, that ~[a]fter the surgery. I take a week at home." 

(See Defendant's Motion~ Exhibit ~~H", Page 92). However, when asked if there was anything he could 

not do anymore, the Plaintiff stated .. I used to -- before the accident, I used to place [sic] softba1l. '' He then 

stated 1'[e]very summer l played softbaH and after the accidentt l don't play no more." When asked what 

else. the Plaintiff stated ~•when I am going to carry my baby, you know t he's now kind of heavy. I feel pain 

in my ann and it is not the same.~' (See Defendant's Motion, Exhibit "H'\ Page 94). 

Asswning that the Defendant has made a prima facie showing that the Plaintiff had not sustained 

a serious injury as defined by the statute. it is incumbent upon the Plaintiff to establish that there are triable 

issues of fact as to whether the Plaintiff suffered serious injuries~ in order to avoid the dismissaJ of his 

action. See Jackson v United Parcel Seni.~ 204 AD2d 605 [2d Dept 1994]; Bryan v Brancato, 213 AD2d 

577 [2d Dept 1995]. In this regar~ the Plaintiff must submit quantitative objective findings, in addition 

to opinions as to the significance of the Plaintiff's injuries and causation. See Oberly v Bangs Ambulance, 

Inc.~ 96 NY2d 295 [2001]; Candia v. Omonia Cab Corp.~ 6 AD3d 641,642, 775 N.Y.S.2d 546, 547 [2d 

Dept 2004t Burnett v Miller, 255 AD2d 541 [2d Dept 1998]; Beckett v Conte~ 176 AD2d 774 [2d Dept 

1991]. 

Aleksandr Khaimov~ D.O. examined the Plaintiff on October 11, 2018_. about three months after 

his accident. Dr. Khaimov stated that ~r diagnosed him with the following injuries as a result of his 

accident: ( 1) rotator cuff tendinitis, left shoulder." Dr. KhaimoY aJso stated that '1[t]he MRI of the left 

shoulder revealed lateraJ do\'VtlsJoping acromion~ tendinosis of supraspinatus and infraspinatus tendon . ., 

Dr. Khaimov stated that when the Plaintiff continued to complain of shoulder pain '~I discussed physical 

and diagnostic findings and the lack of improvement to date. I recommended that Mr. Plasencia undergo 

s 

[* 5]



FILED: KINGS COUNTY CLERK 11/07/2022 INDEX NO. 525174/2018

NYSCEF DOC. NO. 58 RECEIVED NYSCEF: 11/10/2022

6 of 9

a left shoulder arthroscopy." Dr. Khaimov perf onned the procedure ()n N ovem her 14, 201 8 t and stated as 

part of his report that .. [t]his procedure confmned the preoperative diagnosis of posttraumatic intemaJ 

derangement of the left shoulder and reveaied of tear of the anterior labrum with jntact attachment, 

adhesions and synovitis, left shoulder." Dr. Khaimov opined that ~•1 have detennined that the injuries 

sustained by Mr. PJasencia are a direct result of the .ac.c.ident be was jnvoJwd in on July 7, 2018, and the 

injuries he sustained are consistent with the results of his MRI and Range of Motion Testing~ and clearly 

indicate that at the time of his treatment under my care., he continued to suffer as a result of the motor 

vehicle accident that occurred on July 7, 2018." (See Plaintiff's Affinnation in Opposition. Report of Dr. 

Khaimov, Exhibit F). 

Igor Cohen~ M.D. examined the Plaintiff on October 18~ 2018, about three months after his 

accident. Dr. Cohen stated that ~~[l]eft shoulder examination revealed tenderness in the rot.ator cuff." Dr. 

Cohen also stated that .. Plaintiff was experiencing neck pain that is radiating to the left upper extremity 

with numbness and tingling." Dr. Cohen also opined that ••[t]o a reasonable degree of medical certainty, 

his symptoms will be permanent in nature as they have been persisting despite undergoing proper 

treatment." (See PlaintiWs Affirmation in Opposition, Report of Dr. Cohen~ Exhibit G). 

Ark.adiy Shusterman~ D.0.~ examined the Plaintiff on October 1~ 2018, about three months after 

his accident. Dr. Shusterman reviewed the Plaintiffs left shoulder. cervical spine and ]umber spine MRls. 

Dr. Shusterman stated that .. [t]he MRI film of the left shoulder revealed lateraJ downsloping acromion~ 

tendinosis of the supraspinatus and infiaspinatus tendons.'t As to the cervical spine, Dr. Shustennan found 

that "[t]he MRI film of the cervical spine revealed bilobed posterolateral disc bulges between C3 and C6 

with forarninal narrowing.t' As to the lumbar spine, Dr. Shustennan found that ~~[t]he lwnbar spine 

revealed L4-L5 left foraminal herniation with regional exiting nerve encroachment, L4-L5 and LS-SI 

posterior disc bu]ges with central regional nerve root encroachment.n Dr. Shustennan opined that '~lam 

in complete disagreement with defendants' doctors who claim that the injuries in plaintiffs left shou] der 

6 
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were degenerative and related to repetitive microtrauma to the rotator cuff." Dr. Shustennan also stated 

that "[t]here was n() prior microtrauma.', He further stated that "[a]ny degeneration to his ]eft shoulder was 

asymptomatic and it is clear the tear caused him to sustain the radiating pain he experienced post­

accident." Dr. Shustennan als() found that "[dJespite considerable treatment, Mr. Plasencia continues to 

suffer from t.he injuries ~he sll8tai.ned on 07/07n018~ which have resulted in a permanent loss of use of 

neck. back and left shoulder." (See Plaintiffs Affinnation in Opposition) Report of Dr. Cohen, Exhibit 

H). 

Priyesh Patel, M.D., a neurologist, did not examine the Plaintiff but reviewed the MRI of the 

Plaintifrs left shoulder. Dr. Patel stated that 4'MRI of the left shoulder was performed using Tl. TI. and 

PD~ axial, coronal and sagittal sequences obtained on July 17th~ 2018.1' Dr. Patel also stated that "(tJhe 

MRI films of the left shoulder revealed evidence of (a) Lateral downsloping acromion (bJ Tendinosis of 

the supraspinatus and infraspinatus tendons.'~ (See Plaintiffs Affinruttion in Opposition, Report of Dr. 

Pate!, Exhibit I). 

Jda Tetro, M.D., examined the Plaintiff on March 2, 2022, more than three years and six months 

after the date of the accident. Dr. Tetro conducted range of motion testing of the Plaintiff's cervical spine, 

Jumbar spjve and left sho-uJder using a goniometer. As to the P1aintifrs cervical spine~ Dr. Tetro found 

'~[JJlexion 4S (normal) 3S (examination) 22% (.Percentage of ROM limitation) extension 45 (normal) 35 

(examination) 22% (petcentage of ROM limitation), right lateral flexion 45 (normal) 35 (examination) 

22%(percentage of ROM limitation), left lateral flexion 45 (normal) 35 (examinaticm) 22% (percentage 

of ROM limitation). right rotation 45 (normal) 3S (examination) 22% (percentage of ROM limitation)~ 

left rotation 45 ( nonnal) 3 5 ( examJnation) 22 (percentage of ROM Umitation)." As to the lumbar spine~ 

Dr. Tetro found ''[f]iexion 90 (normal) 8S (examination) 6% (pe~entage of ROM limitation). extension 

30 (normal) 25 (examinadon) 17%, (percentage of ROM Umitation) right lateral flexion 30 (normal) 25 

(examination) l 7% (percentage of ROM Hmitation) left lateral flexion 30 ( nonnal) 2 S ( examination) 1 7% 
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(percentage of ROM limitation) right rotation 30 (normal) 25 (examination) 17% (percentage of ROM 

limitation) ]efft rotation 30 (nonnal) 25 (examination) 17 (percentage of ROM limitation)." As to the left 

shoulder. Dr. Tetro found .. [ f]or. elev. 1 SO (nortnal} 140 ( examination) 7%, (percentage of ROM Hmi tation 

Abduction 150 (normal) 135 (examination} 10 (percentage of ROM limitation).n Dr. Tetro opined that ~~1 

feel that the accident on 07/07/2018 is the competent cause for cervical and 1Ulhbar sprain/strain~ for 

straightening of cervkal and lumbar lordosis compatible with muscle spasm, for contusion of left 

shou]der." Dr. Tetro also opined that "[d]ue to the mechanism of this traumatically induced injury, there 

is weakening of the supportive soft tissue structures.'' Dr. Tetro also opined that "[w Jith a reasonable 

degree of medical certainty. I believe that the injuries that I have outlined are pennanent in nature and are 

directly related to the motor-vehicle accident on 07/07/2018." (See Plaintiff's Affirmation in Opposition. 

Report of Dr. Patel, Exhibit K). 

In relation to the Defendant's reply. the Plaintiff did discuss the purported gap in treatment and 

provided an adequate explanation for the gap in his treatment history. See Pommells v. Perez. 4 N.Y.3d 

566, 576. 830 N.E.2d 278~ 284 [2005]. An affidavit stating that a Plaintiff stopped receiving treatment 

because his benefits were temtinated and he could not afford to continue to pay for such treatment _out of 

pocket is an adequate explanation for the gap in his treatmentbisfory. See Delorbe Y. P~rez, 59 ADJd 491. 

492, 873 N.Y.S.2d 198~ 199 [2d Dept 2009]; see also Blcick v. Robinson~ 305 AD2d 438, 439--40, 759 

N. Y.S.2d 741~ ?42 [2d Dept 2003J[p1mnt1fftestified at EBTthaf she underwent therapy untiJ her insurance 

ran out created sufficiently addressed gap in treatment]. Here, as part of h1s affidavit, the Plaintiff stated 

that .. I did not have a igap in treatment' these past few years because I decided I felt better - I would have 

continued to seek further treatment had my no~fault benefits not been cut off by the provider." He a1so 

stated that ~'I am not a. rich man and I don1t have the means to pay for private doctors. H (See Plaintiffs 

Affirmation in Opposition, Exhibit uE ... Paragraph 4). Thi$ is an adequate explanation for the alleged gap 

in treatment. See Gutierrez v. Yonkers Contracting Co., 61 A.D.3d 823, 824, 877 N.Y.S.2d 226,227 [2d 
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Dept 2009][Plaintiff stated in affidavit that he stopped treatment because his no-fault benefits were 

terminated and he could not afford to pay ~•out ofpockefl 

As a result of these examinations. particularly the examinations and reports of Dr. Khaimov and 

Dr. Tetr'l, the Court finds that even assuming aprimafacie showing by Defendant~ the Plaintiff has raised 

materia1 issues of fact that prevent the Court from granting :summary judgment to the Defendant. See Chui 

Koo Jeong v. Denike~ 137 AD3d 1189, l 190~ 28 N.Y.S.3d 393, 394 [2d Dept 2016]~ Casiano v. Zedan, 

66 AD3d 730, 730, 887 N.Y.S.2d 613, 614 [2d Dept 2009}. ~'An expert~s qualitative assessment of a 

plaintiffs condition also may suffice. provided that the evaluation has an objective basis and compares the 

.plaintiffs limitations to thenonnal fun.ctioni purpose and use of the affected body organ, member, fWlction 

or system." Toure v Avis Rent A Car Systems Inc .• 98 NY2d 345, 774 N.E.2d 1197 [2002); see also 

Mitchell v. Casa Redimix Concrete Corp_, 83 AD3d 1015, 1015, 921 N.Y.S.2d 543 [2d Dept 2011). As a 

result~ the Court finds that the Plaintiff has presented sufficient evidence to raise a material issue of fact 

regarding whether he suffered a pennanent consequential limitation of use of a body organ or member or 

a significant limitation of use of a body function or system as required by Insurance Law 5102. 

Based on the foregoing, it is hereby ORDERED as foUows: 

The motion by the Defendant (motions sequence #2) is denied. 

ENTER: 

1 Carl J. Landicin.o, J.S.C. 
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