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SUPREME COURT OFTHB STATE OFNBWYORK 
COUNTY OP KThlGS: HON. CAROLYNE. WADE _____ __,........, ........................ _ .... _ _,. ..................................... ___ x 
IONROD PRIES'l'Bll, 

Plaintiff;. 

wagainst-

624 SOUTH CONDUIT AVBNUBLLC, HWM SOUTH 
CONDlTIT LLCt SYED RESTAURANTS 

Index No. S14760/2019 

DEClSION AND OIIDER 

ENTBRPRISBS INC .• 624 SOUTH CONDUIT OPERATING ~ ~ '-\ 
CORP.t d/b/a Btm.GBR KING and 624 CONDUIT • 
OPBRATH-lG CORP.9 dlb/a POPBYES. 

Defendants. __ ....,... .................. ______ ..................................... - ................... x 

Reettation, as required by CPLR § 2:Z.19(1), of the papen eon1idered in the reriew of 
Defend.aDtl' Motitms: 

Order ID Show Cause/Notice of Motlan and 
Afflda,lts/Affl1ntatfans Anne:x.d ............. , •• ,-NYSCII' #'s 
Croa-.Motlorl 111111 Aflldavltl/-■■ltll■•11~ ................. . 
Al--1:nf AllldaVb/.AftlnnatlDIIB■ ... 1111■ i1 .... , .................. _ •• _ •• 

~ Micla'lbl Afllrlllatlenl. ••• ,,.,., ............ "'''''''•■NNIIIIII■■■ 
Defalldant'a Mantaralldu• of l.a'W' ••••••••• ,11.~•·····• ... N••····· 

llllmbarad, 

58, D, 80,. 84, 85, 81, 104 

115,.US 
1.SJ',118 

Upon the foregoing oited papers and after virtual mal argument, I)~ 624 South 

Conduit A~ LLC. and HWM South Conduift LLC (collectivelyt Defendants-Landlords''),. 

move pursuant to CPLR §3212 fur an O.rdor: (i) dismissing the complaint and all olaimm and 

cross-claims asserted against them; and (ii") granting them ,wnmary judgment on their cross­

claims (Mot. Seq. #3) and; 2) defendants. Syed Restaurants Eu.terprisBs Inc., (Syed Restaurants) 

624 South Con.du.it Operating Colp. d/b/a Burger King (Burger King), and 624 Conduit 

Operatins Corp~ d/b/a Popeyes (Popeyes) (collectively. c'Defendants-. Tenants") movet pursuant 

k> ~LR §3212, for summacy jvqment., dismlsalng pJaintifrs complaint (Mot. Seq. #4). 
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The unde.rlying action arises out of a trip and fall accident on September 13~ 2018, 

allegedly caused hy poor lightiag and a poUJole- in "!he-pazking lot ofDe.fimdmts-Landlords' 

property looated at 624 South Conduit BOl\levmlt Brooklyn,. New York CCsubject premisesw), 

Defendants-Tenants am the lessees of Uie eubject property 'Where they operate fast-food 

I~ 

Defendant Lalldlofda' and peregdaut !IMPM' S,-mm; Judgment MgtiomJ§!a. 3 and§,} 

In aupport of their motion., Defendants-Landlords contend that they were out-of .. 

possession landlords; did not have an obligation to maintain and repair the parking lot; did not 

Cl\:ate the dangerous conditkm; and did not .have: any DOtioe f.isame. Defendants..Landlords 

assert that pursuant to a lease agreement, dated December 29, 1994 C~l.case")_. Deft:ndents-

T mants- are responsible for maintenance and mpairs. 

As for the branch of their motion tbr summary judgment on their cross-claims, 

Defendan:ts..Laudloids argue 1hat1hey are entitled to ooatractua1 indemnification from non-party 

Inocente Sport Bnr Restaurant & Lounge, Inc. ("Inocente Sport")~ to the lease. 

However, Defendanta--Landlords do not explain their relationship to Inocente Sport. 

In oppos.i~ PJaimi.ff t:OJJtmds tbatDefendantB-Landlords have not met their prlma 

faoie burden to establish that they are out--of-possession landlords with no duty to maintain or· 

repair the parking lot. Plaintiff assmts that the 1eue agreement is silent on the maintemmoe and 

rll:p8ir of the pazkiug lot. Furlhermore~ Plaintiff arpes that triable is;ues of fact e>cist as 1o 

whether the out--of-poasession landlmds were on comttuctive notice of'tlw alloged dangerous 

condition. Plaintifi'submifs photograpbs oftbe pothole in the parking 1m; and an affidavit from 

the photogmpher, who attests-that the photographs were taken 8 days after the accident. 
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Turning to Defendama-Tenants, application, they contewi that they were not on actual or 

constructive notiee and did not create the dangerous condition. In opposition, Plaintiff contends 

that a material issut of :met exists as to whether Defimdants-Tenanfs were on notice. 

"An out .. o~-possession landlord and it! agent may be liable for iqjuries occurring on its 

premises if it baa retainod con1rol ovs the premiaes and has a duty imposed by statute 

or assumed by contm.ct or a c.oume of coud.uct 1o pemmn maintemm0e and tcpmI&•· 

(Taltana 11 Hines REIT 17ne Huntington Quadrangle, LLC, 197 AD3d 13491 13S1 [2d Dept 

2021 ][interruu citations and quotatiODB omitted.D. 

HBveJl if a defendant is considered an out-of-possession Iandlmd who assumed tho 

obligation to make repairs to its·property:t it emnot be held liable foriajuries caused by a . 

defective condition on the property unless it either created the condition or had actual 

or oonstructi."le notice of it't (Davlaron v Steel Equities. 138 AD3d 911, 912 [2d Dept 2016]). 

11[P]hotographs may be~ to prove conshuctive notice of an allcaed, defect shown in 

the photographs if they are taken reasonably close to the time of 1he acoiden~ and if there is 

testimony that the QODdition at the tim.a of fhB accident was similw: to the- condition sh(JWll in the 

photographs11 ( Gonzalez 11 NY City n-. AuJh., 87 AD3d 67S, 677 [2d Dept 201 l][inwnal citations 

and quotation& omittedD, 

Here, the Defendants-Landlords failed to dtmonstrate, prime facie~ that they were out-of­

posse.ssion. lznd.tOlds vmh. no du\y to mt.imain and. mpair the patkmg lot at tne subject premises; 

and that tho Defendants-Tenants were ccmtractoally obligated to do so. Notably, the. lease 

agreement is liilent as to maintenance and mpai1'8 of the parking lot. Furthennoro, a. triable: issue 

of material fact exists as to whether the out-of-possession Defendants-Landlords were on 

comtmctive notice of the allegedly dangerous condition. 
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As for the branch of their motion seeking contractual indemnification, Innocente Sport is 

not a party to the instant action, Accordingly,. DP.fendmts-Landlords' motion is DENIED in its 

entirety {Mot. Seq. #3). 

Dofendams-Tenants' motion must alto be DENIED as material issues of ftux wds1 as to 

whothcr they were on notice of the alleged dang«o1JS condition. (Mot. Seq. #4). 

This constitutes the Decision and Order of the Court. 
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