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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF BRONX, PART: 
-------------------------------------------------------------------X 

cf,l{10JV (!_ )W~,-e_+AL, Index N~. 

Notice of Motion - Order to Show Cause - Exhibits and Affidavits 

Annexed 
Answering Affidavit and Exhibits 

Replying Affidavit and Exhibits 

~7qu~ / ~ 17~ 

so,~ Y. TUITT 
Justice Supreme Court 

Upon the fo regoing papers, it is ordered that thi_s motion is dJ t? Lt cJ e_ d_ Gf\-, 

a c. Lu,tdo-nc.e... L,t.;1~ +k 0--1-v\e'Le..d tYYL1Y1ouv1dwu.. 

dec...1~ <.0rJ . 

Dated: Hon. ----=-,....t -----'f-=--~ .=;....;:...._ld_J _ _ 
7 , J.S.C. 

l . CHECK ONE .... ....... ....... ............ ...... ....... . □ CASE DISPOSED IN ITS ENTIRETY o CASE STILL ACTIVE 

2. MOTION IS ........ ... ..... .. .... .. .... .. ........ .. ... .. . D GRANTED □ DENIED o GRANTED IN PART o OTHER 

3 . CHECK IF APPROPRlA TE . ... .... . .... ... . ... . D S ETTLE ORDER o SUBMIT ORDER o SCHEDULE APPEARANCE 
I 

o FIDUCIARY APPOINTMENT o REFEREE APPOTNTMENT 
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SUPREME COURT-OF THE STATE OF NEW VORIC". 
COJJNTY OF BRONX, PART 5 . . . 

. ----- . p ,---------------•--r••-----.--------X 
Lillian Cruz, et al, .Index }fo. 27902/201 7E. 

Plaintiffs, 

-;:lgainsf- Hon. AlisonY.Tuitt 

Justice S1:1pre_ine Court 

1$75 GC LlC., and Ang~lo's Deli-Grocery No. :2 
Corp., 

Defendants . 

·------ . --.. -------- . . ..... -----. ----- ------------X 
The foliowing papers NYSCEF Doc.- 65,-131. Were read on this motion (NYSCEF Seq No. 3)lto 

. . 

Jiumm·ary Judgment noticed on January 10, 2022. 
No_tice of M:otion - ·order· to Show Cause - EJ{_hib_its. and _Affidavits Nyscef No(s). 
Annexed (Angelo Deli) "65~79 ; 

; 

Answering Affidavit ·and-Exhibits .NysccfNo(~). ' 
10$-"110 

Answering Affidavitaod E,s.hibits NyscefNo(~). 
122-128 I 

Replying Affidavit and Exhibits NyscetNo(s). 120-
. I 

.121 
Notice ofCross Moti_on - E.xhibitsand Affidavits.Annex~ (1575) "Nyi;c1:ffN.o(s). 82-· 

100 
., 

Ans.wering Affidavit and Exhibits .Nyscef 
No(~). 102 ' 

~ 

Answering Affidavit and Exhibits Nyscef No(s). I 

UI-II8 

Replying Affidavitand Exhibits NyscefNo{s). 13~ 

Upon the foreg9ing papers,_ defendant Angelo's Deli-Grocery No. 2 C.orp.,.-(Ang¢lo peli) 

moves for summary judgment and di$missal pf ·plaintiffs comp.Iaint o_n the grounds tn~t as 
! 

a tenant-and ,not an ·owhe:r of the property, :it -had 110 statui_ory d~ty :tQ maintain and repaitthe 
i 

subject steps and no common law duty either beca,µse it _di.d not create nor have actu~l Qr 
. ( 

constructive notice of the alleged defective condition of the steps and, a,ltenu1.tively, that the. all~ged 

condition was trivial. Angelo Deli also moves for sutnmary jlldgment to dismiss co-defe~dant 

i 575 ac:Uc.,. (1575) cross claims for contractual indemnificati_on. an_d-common law contrib~tion. 

····-·-·-·-·-------··--· --

~ 
; 
~ 

i 
< 
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Both plaintiff and 1575 oppose the-motion. Similarly, 1575 moves for summary judgme?t to 

dismiss p la iii.tiff's corripl a int because itdid not create nor have actual or constructive notice of the 

alleged defective condition of the steps and; alternatively, that the alleged condition was trLvial. 

1575 also moves for summary judgment against Angelo Deli on its claim fot c ontraytual 

indemnification and contribution. Plai11tiff and Angelo Deli oppose the.motion. ! 

Plaintiff 11lleges that on October 18, 2016 she, suffered _ personal injuries when, '-th ile 

descending the exterior front entrance steps- at Angelo Deli's store which is located in a buil;ding 

owned by 1575; she tripped and fell as a result of a worn, rounded and smooth step. Angelo !Deli 

had a lease agreement with 1575 for a portion of the premise to operate a s_tore. Accorditjg to 

plaintiffs deposition, on the day of the accident, she had entered the store trough the same eritr~nce 

and used the same steps in order to accompany her co-worker to purchase a drink. As she en~ered 

the store, she did not notice any defect or debds on the steps. She did not make-any compl~ints 

about the condition or appearance of the steps. Plaintiff then testified that as she exited the sf ore, 

she took three to four steps looking straight ahead:, her right foot twisted and she fell. Pla~ntiff 

then observed that the edges ofone of the steps was rounded and worn which she attributes '1f' the 

cause of her fa! I, 

Darris Guerrero testified on behalf of Angelo Deli. She testified that she is the ownfr of 

Angelo Deli since 2015 when she purchased the store from her cousin Angelo Guerrero. 
i 

According toJvfs. Guerrero, prior to plaintiff's accident she never had repairs to 1:he subject ~teps 

nor did She receive any complaints; Citation or violations from the City ofNewYork regarding the 

subjectsteps. During the deposition, Ms. Guerrero was shown a photograph (defendant's Exbibit 

J) of the subject ·exterior front entrance steps, and she testified that the condition of the. Jteps 

depicted in said photograph is the same as it was atthe time of the accident. Ms. Guerrero furher 

testified that prior to purchasing the subject store from her cousin, she regularly visited the store 

and the subject exterior front steps had looked the same. 

Fidel Herrera testified on behalf of 15 7 5 as manager of the building. He testified th~t he 

made daily visits to the_ sul,ject b1.1-ih:ling Mond~y through Friday and had never receiv~d a 

complaint 11bout the condition of the subject steps. He further testified that he regularly use~ the 

subject steps_ with no issue. 

... ........, ....... ,...._. ... , .......... ~,,,.,.,Y,.~. w~•,.-, .. ,., ,.,,,,,,,~ .. ,, ......... ,...,...~ ...................... , ... , ,,,.,..,.,,,,.~,.,.,. .. .,,, .. , .. ~•,,• •• "' ,,,,,, .. .., ...... ~,.,.,...,.,.~,,, ......... .-~....,_,.,., ••.•. ,,,_,.,, ........ --- _____ ,_,, ______ ------------------------------ ----------- -[* 3]



FILED: BRONX COUNTY CLERK 10/05/2022 10:11 AM INDEX NO. 27902/2017E

NYSCEF DOC. NO. 132 RECEIVED NYSCEF: 10/05/2022

4 of 5

A defendant who moves for summary judgment in a.slip-and-fall action has the initial 

burden of making a prima facie demonstration that it neither created the hazardous condition! nor 

had actual or constructive·notic:e ofits existence. (Manning v Americold Logistics, LLC, 33 A;D3d 
. . : 

427 [1st Dept 2006]; Mitchell v City of New York, 29 AD3d 372; 374 [1st Dept 2006].) Otjce'a 

defendant establishes prima facie entitlement to such relief as a matter oflaw, the burden shi*s to 
plaintiff to raise a triable issue of fact as to the creation of the defect or notice thereof (Kesse/:man 

·, 

v Lever House Rest., 29 AD3d 302, 303-304 [1st Dept 2006]; Bosman v Reckmn FS!Ltd. 

Partnership, 15 AD3d 517 [2nd Dept 20051,) "To constitute constructive notice, a defect ?lust 

be visible and apparent, and it must exist for a sufficient length of time prior to the accidept to 

permit defendant's employees fo discover and remedy it." (GordonvAmerican Museum ofNa~ral 
; 

History, 67 NY2d 836, 837). "[O]n its motion for summary judgment, the. defendant [bears) the 

initial burden of demonstrating that it did not receive any prior complaints concerning the allfged 

dangerous condition," (Nelson v Cunningham Assoq:, L. P., 908 NYS2d 713, 715). , 

Here the defendants Angelo Deli and l 575 have met their burden in establishing their fight 

to entitlement to summaryjudgment to dismiss the complaint. Even though pJaintiffargues:that 

defendants had. constructive notice since the condition of the steps had existed for years, the qourt 

finds that itis irrelevant whether defendants had notice of the rounded worn step since there js no 

evidence that it was a dangerous condition that should have been corrected. Courts have he!~ that 
i 

a worn step is too trivial a condition upon which to attach liability; See, e'.g., Outlmv V; Citibank, 

N.A., 35 AD3d 564, 565 (finding thal "a sm~ll, worn, recta11gular'-shaped area on the metal s*fety 

treads at the edge of the step ... was too trivial to be actionable"); Joseph v NYCTA, 66 A:D3d 

842 (finding that "plaintiffs contenti_on that the steps were worn and smooth is merely conchisory 

arid was insufficient tci raise a triable issue ·of fact as to whether the defendant had constructive 

notice of the slippery condition of the staircase");T,yon v. Chalmers, 205 AD 816, 818 {fi~ding 
. . . 

that "where a structure, riot obviously dangerous, has been irt daily use for years, as hadi this 

stairway in question, and has unifornily been safe, its use maybe continued without the imput~tion 

of culpable ·itnpr4dence. an.d carelessness"). This Court notes that plaintiff has 11otsubmitt9d ari 

expert affidavit from an·e~gineer·indicating·a defect in the step .(cf. Garc;a v New York Tr. J/.uth, 

269 AD2d 142 [i st Dept 2.00]) 

Accordingly, the motion and cross motion by the defendants Angelo Deli .a:nd 11575, 
1 

pursuant to CPLR § 3212, seeking an or~er granting summary judgment dismissing. the w:ithin 
,: 
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complaint is granted and the complaint is dismissed againstall defendants. In addition, all 9ther 

relief sought in defendants' motions are denied as moot in light of the dismissal of plaintjff s 

complaint. 

This constitutes the decision and order of this Court. 

D~ted: q/30/i~· 
l I 

Hon. ___,__6; ---=-tµ,____· · · . ·· -------'-, 

J.S.C. 

1. CHECK -~-------------------~-□-C_A_S_E_D_I-'S-PO_S_E_D_J_N .. -I-T-S-EN_T_I_R_E_T-'-Y--ciy{-. ·..,...C-A;i-~tILL 

ONE ......•. , ........................ , .......... ,·. ACTIVE 

2. MOTION 
IS ..•........ ,..., .... ,.,, ............•. ,, •..•.•..•. 

3. CHECKIF 
APPROPRIATE .................... . 

□ .GRANTED 
OTHER 

~ENIED □ GRANTED IN PART 

□ SETTLEORDER □ SUBMIT0RDER □ SGHEDULE 
APPEARANCE. 
□ FIDUCIARY APPOINTMENT □ REFEREEAPP<;>INTMENT 
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