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COUNTY OF BRONX, PART 35
Lillian. Cruz, et al, Index Ne. 27902/2017E,
Plaintiffs,
-against- Hon. Alison Y. Tuitt
Justice Supreme Court
1575 GC LIC., and Angelo’s Deli-Grocery No. 2
Corp.,
Defendants.
X

The followmg papers NYSCEF Doc 65 131 were read on this motion (NYSCEF Seq No. 3) ‘to

Summary Judgment noticed on January 10, 2022.

Notice of Motion - Orderto Show Cause - Exhibits and Affidavits Nyscef No(s).
Annexed (Angelo Deli) 65-79
Answering Affidavit and Exhibits Nyscef No(s).
_ 103-110
Answering Affidavitand Exhibits Nyscef No(s).
122-128 _
Replying Affidavit and Exhibits Nyscef No(s) 120-
121
Notice of Cross Motion - Exhibits.and Affidavits Annexed (1575) ‘Nyscef No(s). 82—-
100
Answering Affidavit and Exhibits: Nyscef
No(s). 102
Answering Affidavit-and Exhibits Nyscef No(s).
| 1nn-11s _
Replying Affidavit-and Exhibits Nyscef No(s). 131

Upon the foregoing papers, defendant Angelo’s Deli-Grocery No. 2 Corp., (Angelo Dell)

moves for summary judgment and dismissal of plaintif©s complaint on the _gl_-_o:unds-'thfat_ as

atenantand not an owner of the property, it had no statutory duty to maintain and repai:r.' the

subject steps and ‘no common law -duty either because it did not create nor have act_u%ﬂ ar

constructive notice of the alleged deféctive condition of the steps and, alternatively, that the al ljé_g‘ed
conidition was trivial. Angelo Deli also moves for summary judgment to. dismiss co-—de’feridant

1575 GC Llc., (1575) cross claims for contractual indemnification and common law con_tribuft’i’on.-
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Both plai'ntiff and 1575 oppose the motion. Similarly, 1575 moves for summary j_u‘_dgmeét to
dismiss plaintiff’s comiplaint because it did not create nor have actual or constructive notice of the.
alleged defective «condition of the steps and, alternatively, that the‘alleged condition was tr'iévial.
1575 also moves for swmmary judgment against Angelo Deli on its claiim for e .Ontmétual
indemnitication and contfibution. Plaintiff and Angelo Deli oppose the motion.
Plaintiff alleges that on October 18, 2016 she: suffered personal injuries when, véihi‘le
descending the exterior front entrance steps.at Angelo Deli’s store which is located in a b_uilfding
owned by 1575, she tripped and fell as a resilt of a worn, rounded and smooth step. Angelo %Deli.
had a lease agreement with 1575 for:a portion of the premise to operate a-store. _Ac'c'ordinig to
plaintiff’s deposition, on the day of the accident, she had entered the store trough the same en‘tr;mt:e_
and used the same steps in order to accompany her co-worker to-purchase a drink. As she eméered_
the store, she did not notice any defect or debris on the steps. She did not make-any compléint;;
about the condition or appearance. of the steps. Plaintiff then testified that as she exited the sjtorc,
she-took three to- four steps looking straight ahead, her right foot twisted and she fell. Plaiin_ti'ff
then observed that the edges of oné of the steps was rounided and worn which she attributes as the
cause -of her fall.
Darris Guerrero testified on behalf of Angelo Deli. She testified that she:is the o‘wné:r of
Angelo Deli since 2015 when she purchased the store from her cousin Angelo GLIerii'ero.
According to Ms. Guerrero, prior to plaintiff”s accident shé never had repairs to the subject s‘ft'ep_s_
nor did she receive any'complai_nts;-,- citation or violations from the City of New-York fegafdin'ég-_-the.
subject steps. During the deposition, Ms. Guerrero was.shown a photograph (defendant’s Exihibit
J) of the subject exterior front entrance steps, and. she testified that the condition of the éteps
depicted in said photograph is the same as it was:at the time of the accident. Ms. Gu_e'r_rero.ﬁ;j;fther
testified that prior to purchasing the subject store from her cousin, she regularly visited the éto_l_'c
and the subject exterior front steps had looked the same.
Fidel Herrera testified on behalf of 1575 as manager of the building: He testified that he
made daily visits to the subject building Monday through Friday and had never recelvg,d a
complaint about the condition. of the subject steps. He further testified that he regularly use{ij the

.subj‘e‘cf‘s_teps. with no issue.
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A defendant who moves for summary judgment in a slip-and-fall action has the iﬁit’ial_.

burden of making a prima facie demonstration that it neither created the hazardous conditio_ng nor

had actual or constructive notice of its existence. (Manning v Americold Logistics, LLC, 33ADSd
427 [1st Dept 2006]; Mitehell v City of New York, 29 AD3d 372, 374 [1st Dept 2006].) 0.1fce=--a
defendant establishes prima facie entitlement to such relief as a matter of law, the burden sh_if:’ts to
plainitiffto raise a triable issue of fact as to the creation of the defect or notice thereof. (Ke;z?seéman
v Lever House Rest, 29 AD3d 302, 303-304 [1st Dept: 2006]; Bosman v Reckson FSLtd
Partnership, 15 AD3d 517 [2nd Dept-2005].) *To constitute constructive notice, a defect must
be visible and apparent, ‘and it must exist for a-sufficient IEngth of time prior to the -a'ccidegfn to
permit defendant’s employees to discover and remed'yit."’- (Gordonv American Museum'odeéuraL
History, 67 NY2d 836, 837). “[O]n its motion for summary judgment, the. defendant [_be'arsil the
initial burden of demonstrating that it did not receive any prior complaints concerning the al lé:jged
dangerous condition,” (Nelson v Cunningham Assoc., L P,, 908 NYS2d 713, 715).

Here the defendants. Angelo Deli and 1575 have met their burden in establishing their é‘.ight
to entitlement to summary judgment to dismiss the complaint. Even though plaintiff arguesz_;.that'
defen_dants_had.construct'i_vé notice since the condition of the steps had existed for years, tha__(zi_ourt
finds that it is itrelevant whether deféndants had notice of the tounded worn step since thete lS no
evidenice that it was a dangerous condition that should have been corrected. Courts have heldjthat
a worn step is too trivial a condition upon which to attach liability. See, e.g., Outliny v. Cin_'bfam'%,
N.A., 35 AD3d 564, 565 (finding that “a small, worn, rectangular-shaped area on the metal saiifety:
treads at the -edge of the step ... was too trivial to be actionable™); Joseph v NYCTA, 66 AD3d
842 (finding that “plaintiff's contention that the steps were worn and smooth is merely. cohcl;’:?s‘._bry
and was insufficient to raise a triable ‘issue of fact as to whether the defendant had cons‘tr.ué:tive
notice of the slippery condition of the staircase™); Tryon v. Chalmers, 205 AD 816, 8-18'.(_f'1n§ding_
that “where a structure, riot obviously dangerous, has been in daiiy lise for years, as had this
stairway in question,-and has uniformly be¢n safe, its use- may be continued without the'imp'utétion
of culpable imprudence and carelessness™). This Court notes that plaintiff has not"-Subm-iftéd. an
expert affidavit from an engineer indicating a defect in the step (cf. Garcia v New York Tr. Auth,
269 AD2d 142 [1st Dept 200])

Accordingly, the motion and cross motion by the defendants Angelo Deli and 1%57-5,

pursuant to CPLR § 3212, seeking an drder granting summary judgment dismissing the wéithin

4 of 5

A



NYSCEF DOC. NO. 132

(FTCED. _BRONX COUNTY CLERK 10705720227 10: 11 AM I NDEX NO. 27902/ 2017E
RECEI VED NYSCEF: 10/ 05/ 2022

complaint is granted and the complaint is dismissed against.all defendants. Tn addition, a'll'.ofthe_r

relief sought in defendants’ motions are denied as moot in light of the dismissal of plaint;iff’s-

complaint.

This censtitutes the decision and order of this Court.
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