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COUNTY CLERK
Short Form Order QUEENS COUNTY
NEW YORK SUPREME COURT - QUEENS COUNTY
Present: HonorableHILLIP HOM IA PART 14
Justice
________ —_—- — — —- ---X
Francisco Mena, Index No.: 714634/21
Motion Date: 4/14/22
Plaintiff, Motion Seq. No.: 1 & 2
-against-

Melanie Rubin, James Anastasio,
Dominick Anastasio, Jabez Han, and
Younkyoung Kim,
Defendants.
________ —— — — — ----X
The following e-filed documents, listed by NYSCEscdment number, were read on these motions by Defds
Melanie Rubin, James Anastasio, and Dominick Arsastand this cross-motion by Plaintiff for summarggment
on the issue of liability.

PAPERS NUMBERED

Notice of Motion-Statement of Material Facts-Affide-Exhibits.......... 24 - 32
Affirmation in Partial Opposition-Response........covvvveeiieinnnn.. 52 -54
Affirmation in OppositioN-RESPONSE........ovvvviiiiiiiiee e e, 74-79
Notice of Cross-Motion-Statement of Material Fa&ffidavits-Exhibits. 35-39
Affirmation in OppoSitioN-RESPONSE.......cvvvviiiiiiii e e v 49 - 51
Affirmation in OppoSitioN-RESPONSE.......cc.vvviiiiieiie e e 68 - 73
REPIYING . e 86
Notice of Motion-Statement of Material Facts-Affidis-Exhibits.......... 45 - 48
Affirmation in OppositioN-RESPONSE........ovvvviiiiiiiiee e e 80-84
=] 0] 11 o 85

Upon the foregoing papers, it is ordered that thesemary judgment motions by
Defendants Melanie Rubin, James Anastasio, and BloknAnastasio, and this cross-motion by
Plaintiff for summary judgment on the issue of ligyp, are determined as follows:

Plaintiff Francisco Mena (“Plaintiff’) commencedighaction to recover for injuries he
allegedly sustained in a four-car crash that oezlon January 12, 2020, eastbound on Astoria
Boulevard, near its intersection with the Brook{yueens Expressway (“BQE”).

Defendant Melanie Rubin (“Lead-Driver”) moves fansmary judgment on the basis that
her vehicle (“Lead-Vehicle”) was rear-ended by digke (“Plaintiff's Vehicle”) owned and
operated by Plaintiff, which was rear-ended byiedthiehicle (“Anastasio-Vehicle”), owned by
Defendant Dominick Anastasio and operated by Defehdames Anastasio (“Anastasio-Driver”;
collectively: “Anastasio-Defendants”), which waarended by a fourth vehicle (“Rear-Vehicle”)
owned by Defendant Younkyoung Kim (“Defendant-Kimaf)d operated by Defendant Jabez Han
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(“Rear-Driver”; collectively: “Rear-Defendants”). mastasio-Defendants partially oppose the
motion to the extent that Lead-Driver’'s motion sldooot be granted if their motion is denied.

Plaintiff cross-moves for an order granting sumnjadgment on the issue of liability on
the basis that, among other things, his vehicle mwas-ended by the Anastasio-Vehicle, which
caused the former to rear-end the Lead-Vehicleasfasio-Defendants partially oppose the cross-
motion, to the extent that Plaintiff seeks sumnjadgment against them.

Anastasio-Defendants move for summary judgmenhemasis that their vehicle was rear-
ended by the Rear-Vehicle, which caused the fommeear-end the Plaintiff's Vehicle, which
propelled the latter into the rear of the Lead-\¢&hi

Defendant-Kim opposes both motions and the crogssman the grounds that, among
other things, they are premature. Rear-Driver du@ssubmit any papers in opposition to the
motions or the cross-motion. The Court notestti@Rear-Defendants are represented separately
by different counsel.

In a summary judgment motion, the movant has thlmurden of submitting sufficient
evidence eliminating any material issues of fact damonstrating a prima facie entitlement to
judgment as a matter of lawsde Giuffrida v Citibank Corp. 100 NY2d 72 [2003]Alvarez v
Prospect Hosp 68 NY2d 320 [1986]Zuckerman v City of New YodO NY2d 557 [1980]). Only
when the movant satisfies this prima facie burdeesdhe burden shift to the opponent to show
that material issues of fact exigd.j. Thus, where the movant does not satisfy thislrburden,
summary judgment is denied regardless of the seffoy of the opposing paperseg Voss v
Netherlands Ins. Cp22 NY3d 728, 734 [2014]).

A plaintiff is not required to show an absence omparative fault to be entitled to
summary judgment on the issue of liabiligeé Rodriguez v City of New Yp&L NY3d 312
[2018]; Marks v Rieckhoffl72 AD3d 847, 848 [2d Dept 2019]). However, geddant seeking
summary judgment must establish that he or shaali¢ontribute to the happening of the motor
vehicle accidentsee Choo v Virginia Transportation Cor204 AD3d 743, 744 [2d Dept 2022];
Elusma v Jacksqri86 AD3d 1326, 1327-28 [2d Dept 2020]).

The driver of a motor vehicle that approaches arotkhicle from the rear, must maintain
a reasonably safe rate of speed, a reasonablylstéé@ce, and control over his vehicle, and use
reasonable care to avoid colliding with a lead gkehfsee Sooklall v L. Morisseav-Lafagus85
AD3d 1079, 1081 [2d Dept 2020 atanzaro v Ederyl72 AD3d 995, 996 [2d Dept 2019];
Comas-Bourne v City of New Ypdd6 AD3d 855, 856 [2d Dept 201 Gheow v Cheng Lin Jjn
121 AD3d 1058, 1058 [2d Dept 2014jllis v Tunjian 120 AD3d 1168, 1169 [2d Dept 2014]).

It is well-settled law that a rear-end collisionthva stopped or stopping vehicle creates a
prima facie case of liability as to the rearmogtieke, requiring that driver to rebut this inferenc
of negligence by providing a nonnegligent explasrafior the collision gee Tutrani v County of
Suffolk 10 NY3d 906, 908 [2008omas-Bourngl46 AD3d at 856see alsd/ehicle and Traffic
Law 8 1129 [a]). “[A] sudden stop of the lead w&@@imay constitute a nonnegligent explanation
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for a rear-end collision, [however,] ‘vehicle staplich are foreseeable under the prevailing traffic
conditions, even if sudden and frequent, must bicipated by the driver who follows™
(Buchanan v Keller169 AD3d 989, 989 [2d Dept 2019], quotihg Grand v Silberstejnl23
AD3d 773, 774 [2d Dept 2014]).

“Evidence that a vehicle was rear-ended and pregétito the stopped vehicle in front of
it may provide a sufficient nonnegligent explanatigFranco v Breceus70 AD3d 767, 769 [2d
Dept 2010], quotinglatz v Masada Il Car & Limo Serv., Iné3 AD3d 876, 877 [2d Dept 2007];
see Parker v John203 AD3d 1059 [2d Dept 2022]).

Lead-Driver's Summary Judgment Motion Seq. No. 1

In support, Lead-Driver submits, among other thjrige Pleadings (EF Doc. No. 27-29),
and her affidavit (EF Doc. No. 30). Lead-Drivereawv that, prior to the four-car crash, she was
traveling in the left most lane on Astoria Boulalaat a rate of 5-15 mph. Lead-Driver attests
that, immediately before the collision, she grabuakought her vehicle to a complete stop,
because the traffic in front of her came to a stBpe states that several seconds later, Plamtiff’
Vehicle came to a stop behind her. Lead-Driveintdathat she heard a collision, and then she felt
an impact to the rear of her vehicle approximatelg second later. She attests that she was still
stopped when she was rear-ended by Plaintiff's &eland claims that she did not contribute to
the happening of the accident. Lead-Driver stdtasshe only felt one impact to the rear of her
vehicle.

The Court finds that Lead-Driver establishes thet wehicle was stopped when the
Plaintiff's Vehicle rear-ended her, and that sherbt contribute to the happening of the accident
(seeVehicle and Traffic Law § 1129 [aJfutrani 10 NY3d at 908Choqg 204 AD3d at 744;
Elusma 186 AD3d at 1327-2&oo0klall 185 AD3d at 1081Catanzarg 172 AD3d at 996Comas-
Bourne 146 AD3d at 856Cheow 121 AD3d at 1058Billis, 120 AD3d at 1169). Thus, it is
incumbent upon Plaintiff, Anastasio-Defendants, Regr-Defendants to raise a triable issue of
fact (see Tutrani10 NY3d at 908).

In opposition, Anastasio-Defendants and Defendant-Kubmit, among other things,
Anastasio-Driver’s affidavit (EF Doc. No. 54) an@éfendant-Kim’s affidavit (EF Doc. No. 77).
The Court finds that said affidavits do not raiseiable issue of fact. Therefore, Lead-Driver’s
summary judgment motion (Seq. No. 1) is granted.

Plaintiff’'s Cross-Motion to Seq. No. 1 for Summamggment on the Issue of Liability

In support of the cross-motion, Plaintiff submésjong other things, his affidavit (EF Doc.
No. 37). Plaintiff attests that, prior to the igent, he was traveling eastbound in the left most
lane of Astoria Boulevard near its intersectionhwitie BQE. He states that traffic in front him
slowed, so he came to a complete stop approximditedy(5) feet behind the Lead-Vehicle.
Plaintiff claims that he was stopped for severabsés before he heard a collision, and then felt
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an impact to the rear of his vehicle. He states the force of the impact propelled his vehicle
into the rear of the Lead-Vehicle. Plaintiff clarthat he did not contribute the accident. The
Court finds that Plaintiff establishes that itsypai facie burden by showing that he was completely
stopped when he was rear-ended by the Anastasi@lgednd pushed into the rear of the Lead-
Vehicle GeeVehicle and Traffic Law § 1129 [aJfutrani, 10 NY3d at 908Choq 204 AD3d at
744; Parker, 203 AD3d at 1059Elusma 186 AD3d at 1327-28Sooklall 185 AD3d at 1081;
Catanzarg 172 AD3d at 996Comas-Bourngl46 AD3d at 856Cheow 121 AD3d at 1058Billis,

120 AD3d at 1169Francg 70 AD3d at 769Smith v SeskjimM9 AD3d 628, 628-29 [2d Dept
2008]).

In opposition, Anastasio-Defendants submit, amotigerothings, Anastasio-Driver’s
affidavit (EF Doc. No. 48). Anastasio-Driver avéhsit, immediately prior to the crash, he was
completely stopped behind Plaintiff's Vehicle aed traffic light on Astoria Boulevard. He states
that traffic was heavy at the time of the accidedhastasio-Driver attests that he was rear-ended
by the Rear-Vehicle, while he was completely stabpéle claims that the impact of the crash
propelled his vehicle into the rear of Plaintifffghicle. Anastasio-Driver testifies that there was
not enough time to take any evasive measures, beche was completely stopped behind
Plaintiff's Vehicle at the time of impact. He fhdar attests that he did not contribute to the ¢rash
which occurred without warning. The Court findatthnastasio-Defendants rebut the inference
of negligence by providing a nonnegligent explaafor the collision between their vehicle and
Plaintiff's Vehicle {d.). Conversely, the Court finds that Defendant-kgraffidavit in opposition
(EF Doc. No. 71) fails to raise triable issue oftfas to the issue of liability against Rear-
Defendantsi@.). Thus, Plaintiff's cross-motion for summary judgnt on the issue of liability is
granted against Rear-Defendants.

Anastasio-Defendants’ Summary Judgment Motion I$Seq2

In support, Anastasio-Defendants submit, amongrdttings, Anastasio-Driver’s affidavit
(EF Doc. No. 48), which is identical to his affid®vin opposition to Plaintiff’'s cross-motion and
Lead-Driver's motion. The Court finds that AnastaBefendants establish they are entitled to
summary judgment by demonstrating that their vehicas completely stopped when they were
rear-ended by the Rear-Vehicle and pushed intoethireof the Plaintiff's VehiclesgeVehicle and
Traffic Law 8§ 1129 [a];Tutrani, 10 NY3d at 908Choq 204 AD3d at 744Parker, 203 AD3d at
1059;Elusma 186 AD3d at 1327-28&o00klall 185 AD3d at 1081Catanzarg 172 AD3d at 996;
Comas-Bourngl46 AD3d at 856Cheow 121 AD3d at 1058Billis, 120 AD3d at 1169%-rancq
70 AD3d at 769Smith v Seskjm9 AD3d 628, 628-29 [2d Dept 2008]).

In opposition, Defendant-Kim submits his affidaigF Doc. No. 82), which the Court
finds insufficient to raise a triable issue of féict.). Furthermore, the Court finds Defendant-
Kim’s argument, i.e., that the motions and crossiomoare premature, unavailingee Sapienza
v Harrison 191 AD3d 1028, 1028 [2d Dept 202Ejgueroa v MTLR Corpl157 AD3d 861, 862-

63 [2d Dept 2018]). The Court notes that therenardiscrepancies between the accounts provided,
and the Rear-Driver, who appeared in this actioauth counsel and has personal knowledge of
the events, does not oppose these motions or orto8en. The Court also notes that sequence of
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collisions is undisputedsée Mahieddine-Benziane v O’Conndd0 AD3d 1125, 1126 [2d Dept
2016]; Vavoulis v Adler43 AD3d 1154, 1156 [2d Dept 2007]). Thus, Ansistdefendants’
motion (Seq. No. 2) is granted.

In accordance with the foregoing, it is hereby

ORDERED that Defendant Melanie Rubin’s summary judgmentiomo(Seqg. No. 1) is
granted; and it is further

ORDERED that Plaintiff's Complaint and any crossclaims hegeby dismissed against
Defendant Melanie Rubin; and it is further

ORDERED that Plaintiff's cross-motion for summary judgmentthe issue of liability is
granted only against Defendants Younkyoung Kim @adzkz Han, and is otherwise denied; and it
is further

ORDERED that the summary judgment motion (Seq. No. 2) leyeDdants, Dominick
Anastasio and James Anastasio, is hereby grameddt & further

ORDERED that Plaintiff's Complaint and any crossclaims heseby dismissed against
Defendants, Dominick Anastasio and James Anastaswit is further

ORDERED that Plaintiff shall serve a copy of this OrderttwNotice of Entry upon
Defendants, within twenty (20) days of the datermfy.

This constitutes the Decision and Order of thisi€ou

Dated: June 16, 2022
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