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NEW YORK SURNEME.COURT----------�OUNTY 0F BRONX

PART IA-5

CRISTIAN ALFONSO, Index.Nor:35820/2020E

Plaintiff(s),
Present

Against HON. ALISON TUITT

Justice

TRUCAR LEASING CORP., DRY ICE CORP.,
AF & JR TRÚCk REPAIRS, INC. and

AMERICAN COMPRESSED  ASES1NC ,

Defendant(s).

The following efiled papers numbered 20 - 26, 34 - 49; 63 - 88,

Veed on this Defendants Dry Ice CoÆ. Motion to Disn1iss pursuant to

CPLR 4 321Ï (a) (3) and CPLR $ 3211]g)G)
Defendant's Trucar Leasing Corp and American Compressed Gases, Inc

Motion to Dismiss thd Amended Complaintpursuant to CPLR.§ 3211

On Calenday of 5/28/2021

Notice of Motion (mot seq. 1)
- lviemorandum, Affirmation, Allidavits and Exhib'its.

Affirmation in Opposition - Memo1'andum, Affirmation,.Affidavit, änd.Exhibits L
Reply - Affirmation, Affidavits:and Exhibits

On Calendar of9/20/2021

Notice of Motion (mot seq. 3).- Memorandum, Affirmation, Affidavits and Exhibits

Affirmation in Opposition - Memorandum, Affirmation, Affidavit, andExhibits

Reply , AfÈrmation, Af�davits and Exhibits 3

Up.on the foregoing papers, Defendant,. Dry Ice.corp 's motion to..dismiss

.pursuant to CPLR 321.1 (a) (3) and CPLR § 3211(a)(7) and Defendant, Trucar Leasing Corp

and American Coinpressed Ga$es, Inc 's motiotito disniiss pursuant to CPLR § 3211 are
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NBW YORK SUPREME·cotiRT--------COUNIT OF BRONX 

f~T ---=lA=~=s 

CIUSTIAN AJ.,FON$0,,: Index.No;•: .3,S82Qf2.0,20E 

Plaintiff{~),. 
Pre~t: 
HON. ALISON T~D° 

Juatice 
TRUCAR: LBA'SING CORP·.1 DRY ICE. C.ORP., 
AF & JR TRUCK.REPAIRS, INC.;-and 
~RlCANCO'MPRE$SlID GA-SES INC:, 

Pefen~t(s). 

The. ~tio'wing .efiled papei:s numbered, 20..., 26. 34 - 49; 63 -· 88, 

Re4d on tms· Defendant's Dey Ice Com. Motion to Dismiss pw:suant to 
CPLR§ 321t ml Q)·and CPLR:§ J2ti'00(7) 
Defendant's Trucar-Leasing Cotj> and American Compressed ,Gases. Jnc. 
Motion to Dismiss the-; Amended Co~p1aint.))Ursuant to CPLR.§ 32i 1 

:Qn ~e,ndar of S/28/2001 

Notice of MotiQn (mo.t seq. 1) .... Memorandum. Ailirmati0~, Aflidavits- atia Exbib'its. 

Affirmati"Qn in-Opposition -Mem.ot~~ ~~tlon,,A.ffid9=vlt;:;tind. E~bits 

Reply·- Affi~tio°' Affidavits:and ~bi~ 
On Ou~.• of9l20/202-I 

L 
2 . -.-
L 

'Ngti~ of:M:otion (mot seq . .3~•-Me~9randum, ~tip~, .Mlidavits -~d &hibits L 
Affirmation in Opposition - Memorand~ .Affirinati6ll, Affidavi~ 11ild-Exhtbits L. 
-Reply-. Affirmation; Affidavit-s-and Exhibits ·3. ~ 

Upon the fQ~g9ing-papers, Defenqant., Dry 'lc~·CQrp. "s-Ql.Oti.011 to .. dis• 

_pursuant te CPLR ·§:32.li (~) (j) .8Iid CPi..Ri. 321 l(a)(7) and Defendan~ T:mGaI Leasing·Corp: 

and ,American Co~~-08$CS, Inc;'~ motion to 4i~iss·pmsuaµt t,o CP~ § 321 f '1C 

1 

-------·--·-----·--··· ·----------;,,o"'"r-1:H'o----------------·-·-·-.. -·-- ·- .. _________ _ 
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consolidated for.purposes of this decision. For the reasons set forth herein,
Defendants' motions

h
are denied.

This.case stems from a niotor vehicle accident that occurred on September 21

2018. Plaintiff was travelling eastbound on the Brooklyn Queens.ExpressÈay 0-78) at or near
h

its intersection with Hainflton Avenue, irsthe County of Kings, New York, Plaintiff.commenced ji

the herein action with the filing ùf a Summons and Complaint oh December 29,.202Ô.

Defendant, Dry Ice Corp.,.(hereinafter referred to as "Diy").filed the.herein.motion to dismiss.on

April 30, 2021 pursuant to GPLR § 3211 (a)(3).and (g)(7). .On June 28,.2021, Defendant, Trucar

Leasing Corp (hereinafter referred to as:"Trucar") and American Conipressed Gases, Inc.

(hereinafter referred to as "American") also filed a motfon to dismiss pursugnt to CPLR § 3211

Now, pppn Defendant Dry's.motion for.äñ Order pursuà:ìt to CPLR § 3211(a)(3)

and CPLR p.3211(a)(7), dismissing the..Complaint. Plaintiff qpposes the motion

In its motion, Defendent Dry states that.the matter should.be.dismissed in its

entirety Defendant Dry:argues that Plaintiff la.cks the cgpacity to sue tnder New York Státe

Pqnal Law. Defendant Dry continues that Plaintiff laclestanding as Plaintiff does not hgve a

"sufficiently cognizgble stake in the outcoine of the litigationhand thus, the Court is nnable to

render a judgnrent in Plaintiff's favor. Defendant Dry avers that Plairitiff d6es net have standing

to asseria penal law violation in a civil action as. the New York Penal Laws do:not provide for a

private.cause.of action. Defendant attest that.Plaintiff has.an alternative remedy at laty.

Defendarit Dry grgues that Plaintiff does not have stánding to seek a declaratory judgment as

there is ng justiciable controversy to.w1)igh Plaintiff has
"sufficientinterest"

and "present

prejudice." Defendant concludes that Plaintiff s.receip.t of Wor7er's Compensation benefits hars

any.cause of action broughtrand this motion should be granted.

In·its opposition, Plaintiff argues that the herein motion should be denied as

Plaintiff seeks only fo have the lease h!reement/contradt betwÆeñ the-Defendants declared void

and unenforpeable. Plaintiff states it is not seeking damages against his employer,.Defendant

Dry, but.argues, as.Defendant Dry is an intere.sted party to the contract, and in order to.obtain a

declaratory judgmentrDefendant Dryrmu[t be named in the Ection. Plaintiffavers that the feáse

agreethÆnt/contract violates New York Law, as it was designed "in support of the
defendants'

heinous sch.eme.to avoid liability" froïn their "very negligent, reckless-and criminal ctions."

Plaintiff argues that the subject lease agreement was contracted, for the "sole purpose of evading

2.
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con~Udated (9f.p~rpose$ of this d~i~ion. For the ·reaso~ set forth herein, be'fendants' motions 

are denied· .. 

'Thi~.ca_se $tem:s· from a nii:>tot vehicle:accidenf that occurred on Se~temher·2.1_, 

l0.18. ~laintif,f wijs_ tr-av.ell,i~g ~stbound on th~ Btooklyn Qµ~ens)~xpre~s.way (l-78) !lf or n~ 

its intersection with Hamilton Avenue, 1~the,Collll!)'. of.Kin~s, New York.. Pltµntji'f.cQ~QJen~ 

t!ie her¢in ~GtiQn with "$e ~ling ·of a :sunimoti~ ~d Comp~t on December 29,.2020. 

Defe.pdant,_ ~ Ice Corp.,. Qier~ill1tfter referre.4 to. as "Dtyt~).filed tb,e l}.~r.ein.motion i~ di~ss.<n.1 

Apr11).Q; 2_02·1: pl,ll'suaµt.:to CPLR .§ 3211 (a)(3)-and (a)(?) .. OtJ. )une-28~.2021, Defendant, Trucar 
ieasing Co~ (herei:Qafier referred. ~o as:"Trucar-? aµd NneJ.ican ·Conipr¢Je4.. G8;8es, Inc. 

(hereinafter referred to as ''American!?)" also-filed a motion fo dismi-ss·pursua.nt to CPLR_§ 3iH. 

:t,f ow,. \lppn Def~ndan,t Dry '.s . .rµ.otiwrfor .mi Ordet p~_arit to GPLR_ .§--~211 (a)(3) 

·and·.c_PLR §.321 l(a)(7), di~ssing the.Complaint. Plaintiff oppos~ ~-motiop,, 

Iil its-motion.-. Defendant Drr, states· that the -matter -shouid, be. dismissed.in its: 

entirety; Defend.ant Diy ~gi.Jes.-that Pl~intj.ff la.~ the c.~ci~y to sue ilil.4er New York State 

Pqnal Law. Defei,lfantPey COP.tinues thai_Plainti-tfla.G~,SUU).di:hg as-Piaip.tiff doesnof~ve·a 

"sufficiently rognizable-stake in the outcome of-the litigation;/'°.-and thus, the· Court, is l)nabl~-ta 

ren:det aJudgm~_nt in Plaintiffs fa'v~r. DefeilWJDt Dry av.~ t~~t.P14iritjff d~:not ~e standing 

t~ ~~rt.a p.enallaw violation iJi a civil action~ the-N.ew York Penal Laws·-do :not provide· for a. 

private-ca-µse.of:action. Defendant attest that Plaintiff has.an, alteniative remedy-at law. 

Oefe~t Dty · a.fgues:tb.~·Plai¢ii+ do~~ n,ot have ~diilg--io ~-~k a _d.e.claratc;>ty jµ4ginerit. as 

tber(I is n9. iusticiaQle,-c.on1rov~sy to--whic~ Pl$.tifthas usufficien.t'.i,nterest', and. '))resent 
preju4ice. ~• Defenda:nl ~ncluc;les that Plain~trs.~~ip.t of V{ol'~er':s, Com~i:µ;ation b~t~- b.ars 

SJlY -~~use of !!¢fon bro1,1ghtan4.this motion- should be ,gnm.ted. 

In-its oppositio~ Plaintiff argues that the.-lierein motion should .be denied as 

rlaintiff seeks o~y·to have th.~ l~a1,1e·-am:eetn~t/contrfct be.~ri tpe.De,enc;Jants deql~ed veid 

and ~µenforceabi~. Pla.in~ff siates it fs not seeking 4am~ges- ~aip~. h_~ employeJ:,. Defendant 

Dry, but.argues, as.Defendant·Dr,y is .an intere.sted party· to the· contract; and in ·enter to .obtain a 

decla.ratefy_judgment~ -D.efendalit Dry,must be named in :the aetion. Plaintiff avers. that the lease 

~t~em¢nt/ooiifi:a(;t ·vi9lates New·Y.(?tk La,W,J1s ~t -~ desigµed_ "ih support ~f the de~~dants' 

h~µous_ scheJ]ie. Jo avQid_ li~~ilitt' ftoih ~e~r "very negligent, ree:kh;ss-and cp~inal_ ~Q~.'• 

Plaintiff argues that the. subject lease -agreement was .contracted, for the "sole.-puq,ose Qf-e~ading 
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civil liabilitf for negligent,teckless, thd criminal failure to properly maintain the Subject
h

Tractor-Tfailer, and ilmiting Plaintiff s remedies for collection. Flaititiff further argues that he

is not seeking to enforce the!el3al law but to illutninate the crituinai ¢onduct whichvoids.the

subject lease and.serves as an exception to thê Graves Amendment. Plaintiff avers since

Defendant Trudar is fn the business orrenting/leasing in0tor vehicle% Plaintiff could recover

dafnages based on the Graves Arnendment. However,.as the leasingagreement shifts the

.obligation of maintenance to Defendant:Dry, Plaintiffis employer, Plaintiff's-exclusive remedy

lies within workers coinpensation.benefits.

Plaintiff further explains Defendant's condu.ct creates violations ofthe penal law

inakfog the least unenforceable as againstyublic policy. Plaintiff argues that.contrary to

Defendant's assessment, he has standing to seek a declaratory judginent.against the-lessitig

agreement as he is likely to suff�r a "direct.harm flowing from the contract or is a third-paity

beneficiaty ofthe
dontract."

Plaintiff reasoned.that the "Ask of negligently maintaining a tractor-
I

trailer mandates finding a duty running to the truck
driver,"

which should be reviewed ott.a full

evidentiary
record"

rat er than in a motion to..dismiss. Plaintiff concludes that·a purpotted

alternative.remedy at law or his acceptatice of worker's compensatibn benefits does not preclude

.him froin pùrsuing a declar.aterry judginent claim.

An amended pleading, when served,.takes.the place of the original.pleading..(100

Hudson Tenants CoÆ. v.iaber, 98 AD2d 692, 692]Ist Dept f983] citing.Branewer & Son v.

Waldes, 173 App. Div. 67.6 J However, "[a]n amended plea.ding does nef '.autoihatically abate a

motion to dismiss that was addressed to the original
pleading'

".Fownes Bros. & Co., Inc. v.

fPMorgan Chase.&. Co., 92 AD3d 582s584583 [Ist Dept 2012] citing DiPasquate v. Security

Mut. Life. Ins. Cocof N,x.3 293 AU2d 394, 393, 740 NYZ2d 626 [20.02].In so much as

D.efendant Dry addressed the:amended 5umnions and Complaintin its'Reply, and despite.the

amended pleadings being filed while a decision was·pending, the Couthvill address the metron

as ifthe motion was filed.after the new pleadings as4he causes of action has not changed.

On a motion.to dismiss under CPER § 3211, a court ace.epts as true the facts.

elleged in the domplaint, (accord plaintiffs the benefit of eveiy possible favorable inference, and
h

determine oilly whether the alleged.facts fit within any cognizable legal theory. Leon v

Martinez, 84 NY2d.83,.8748,.638 N.E;2d 5 1,.614 NN..S.2d 972. [1994]. A gomplaint should

not be dismissed so long as a cause.of action exists, when the plaintiffs are.given the benefit of

4 of 10
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.civil li_ability-for-.negligen4 reckless, ·and ctimillal fail\U'e to properly-maintain the·subject 

Tr.actor-1:'taifot/ and- ihniting Plaintlff.s ·remtl4ies· £or colle~Q~. Plaintiff further. in-g~es-that he. 
~ D.Qt seeki_ng.fo· e¢'orce··the".jJeh~ law·but to illuminate the-crirninaf conduct which--voids.the 

subj~t lease anl;l. sei:ves !i~ .an e~ceptip_nto the·Grav~s· A,~endm~nt P~aintjff ayers since 

Defendant-Trucar is fu the business of-renting/leasing motor vehicle-s:, Plaintiff col:ild .recoyer • 

d~ages pa~~ on ttie·.orayes. ~e.Q.dmenf. Rowevei:; .as :th~ le~ing·-~w.eemenfshifts the 

.Qbligation of maintenance te D~endan,t:DI')' ~ Plaintifils· employ.er, Plaiptiff's.:·e,x¢lu~ve remedy 

._lies· -.yitbin. wotket~. comp~tlon.be~efits: 

Plaintiff fµrth~rexphups· DefemllJllt's con~t·cr:eate~ viola'ti9ns of-tJie penal l~~ 

maki0$.the·lease unenforceable as against:p.uDiic,policy.- ·Plaintiff alJPl~s that-contrar, to 

Pe:fep.d~t•-s :as~e~sm~nt, he l:ias. standiilg to· s¢ek =~ dtolatatory ju4~e~t.againstthe-leas~· 

~m~tit ash~=~ likely-to suffer. a, ''di~t.liar,m ijQw.ipg·from._the c,ontract Qr· is. a. tp.ird-:l>.ar1:y" 

·benefic~ of-the contract.•• Plaintiff reasoned.that the '~ti"sk ofnegligentl):' .maintaining a . .tractor­

•11'.ailer _manda,tey finding:a 4µty·rwining to the ·~ck dri:v~r, ~•·wJ:.tic4 sh9uld be rev-ie':Ved oii.a, ~ll 

,ievide.ntiary·tecord'; -rather th1;11.1.in ~ mot~on t() .. _d.ismiss, Plaintlt'("conclu~s ·.mat-~ p~q,o~ 

·alternative.remedy at law- or ·ms acceptance-of worker'.s com.pensatibn benefits. doe.s. ne.t preclud~. 

-~m f~o~ r,~ujng a decbu:atQ:ry jl.J4g~~t-c.l_aii;n, 

An ~~ded plea<µng, when ·served,.takes.·the·place of the .erigipal. pl~g .. (100 

·Hudson Tenants Cotp. v. ·taber. 9~·AD2d 69:l; ·692Jlst Dept f983] citing.Branower & Son v. 

Waldes, 171 A.PP~ I;)iv,. 67.6.)" Ho.~~ve;,r, '1[~]µ.:~~.\l.c;led·p1ea.ding ~toes no~ '.a1:1,to01~~cally a~a:te-a: 

motion to-dismiss that was .addressed-ta the original pl~cling' ".Fownes Bros. -& Co., Ino. v .. 

iPMorgan Chase.&. Co., 9.2 A;P.ld 5821-.532._5·83 [1st Qc;pt 20.f2] 9iting i:>iP.asg:uaie v, Secmity 

Mut. Life. Ins, Co; ·o"r"N.Y.; 293 AD2d j94, 3.95., 740 NYS2.d ~26 [2002}. ·1n so·much.as­

D.efendant-Dry addressed the:amended Summons and· Complaint:in. its ·ReplY,,_ and despite. the 

~ended pleadings being filed while-~ d:ecision ~s-pehdjng; the Co~ will addtess-the motion· 

~s ~fthe 1Q.0tion was filed after tJ}e Jl~ pl~~ngs a.s-·the caµses of ~ctipi;i-Ila, not. ofumged. 

Oil a motioil:to dismiss under CPLR-§ 321-i,_ a oo.urtaccepts ~ true the £acts.. 

,alleg~d in the comp~~ pc~()i'tl plaihtiffs:fl.ie ben~~t:of every: possibl~ favorable inference, ·and· 

determine Qrily. whether the-alleged;_facts fitwithiµ•:E!-nY. cogpj~ble l~gaJ the~ry. Leon v: 

Mattin~_:84 NYi4.83~-87..:88,.63-S:N.E.2d ·5.ll,-614 N.Y.$·.24 972- ~i9~"4:]. A. ~mplairii shoµld 

·not be .dismissed. so long_ as a:cause .. of action. exists, when the plaintiffs ar~ -~ven=the benefit .of 
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every possible favorable inference; Rovello v. Orofind Realty.Co., 40 NY2d 633,.634, 357

N.E.}d 970, 389.N.Y.S.2d 314 [1976].

A niotion to dismiss, pursuant.to CPLR3211(an.), will he.granted when.the

níoyant establishes that thepatty asserting the claim lacks the legal.capäcity to sue. "The issue

of lack of capacity does not implicate thejurisdiction.of the coutt; it is merely E ground for

dismissal.iftiniely raised as a defense? Security Pac. Watl. Bank v. Evans, 31 AD3d 278 279,

:820 RY.S.2d 2 [1st Dept 2006]

then reviewing a motion pursuant to CFLlt 4 3211 (a) F/), the Court determines

"
hether the proponent pfthe pleading has-a cause of action, not whether he hasstated one" (High

Definition MRI, P.C. v. Travelers. CosyInc., 137 AD3d 602,. 602, 29.NY3d.23 [1" Dept 2016]).and

"[a]ffidavits.and other evidènce may be used freely to presérve inartiiifly pleaded butpotentially

meritorious claims""(R.H. Sanbar Projects v..Oruzen Partnerships 148 AD2d 316., 318, 538 NYS2d 532

[•st I)ept 1989]). Whether a plaintiff can ultimately establish its allegations is not taken into

consideratiôn in determinitrg a.motion to dismiss. (EBCT,.Inc. a Gö0dman, Sachs & Co.,.5 NY34 11,

19,_799 NYS251 170, 175, B32 NE2d 26, 31 [2005]).

Here it is.undisputesthat Plaintiff was in.the employ.of D.ef�ndant Dry at the time

of the accident.on September21,.20f8, or that lie received worker's compensation benefits.

Upon review.of the complaint and the arguments made herein, thé Court finds that Plaintiffhas

legal capacity to. include Defendant Dry on this suit through the-alleged condpot between

Defendants as an interested party on the declaratory judgment claim. Specifically, Plaintiff

claimslhat Defendants'
relianc6·on.the purported leasing agreexilefit gllows theni.to ciróumvent

liability which is against public.policy.. Plaintiff's allegations of what áppears to be riegligence

by showing that Defendant's conduct was reélde.ss, and a violation ofppblic policy is sufficient

to survive this motion.to di[miss. However, disebvery'is pertinent to allow for further

examinatiott of Defendant Diy inter relationship with Defendant Trucar, arid whether the law

provides for resolution as an interested party and the imjalication of the lease imder the

d.eclaratory judgment claim.

4 .
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Qye_iy·p·ossil>l~- f~iroi:aple ilµ~rence.~ Rovella v. Ol'ofino Realty. Co. f 40 ·Nm .633,. 634, 35-7 

N.E.2.d-970, l·g9 N.:Y.S.id 314. [l_976J. 

A motion·to dismiss_, pursuant-to, CPLR 321.l(a)(3). will b.~.gran,ted wh~n. th~ 

~oyant-esmbli~he~--~hat.~e_party asserting th~-claim lacks the legalcapaci~to sue. "The;iss~ 

o(lac;kQf capacitY; does-no.ti~pliel~ th~ juris_diction.ofthe cpurt; it i.s :qi~rely a:gtQu~d fQr. 

dismissal.iftinielr raised as a'defense.'' Security·Pac.·Natl. ·aank'v. Evans, 3..1 A03·a-27s~·219., 

Bi0.'N.Y.S.24 2 [1st Dept 20()6] 

·When revfewfug·a.:anotion·pursuanno CPLR § 3211 (a} (7)~ :the Court detemiines· 

"whether 'tbe-·p:toPQnei:it pft~e pleading fo;ts.a ca~e o.{ actloil, 11ot w~ether he ·has· st~ed ~ne" (Higj,, 

Defmition MRI, P.C:. v. Travelers. Cos .•. Inc., 13.7 Al)3.d .602,. 602., 2~.:NY34-i~ [.1-51 Dept 20l6.]) .BJ)d 

"[a)ffidavits.~tid otherevid~ncemay·be·used freely to preserve inartfuily ples.de<fbut,potentially 

J;D¢torlo.v.s cbdPl&"::(R.H. :Sanbat P.rojects y;.Gruzen P~ership; 148 AD2d, 316,, _3-18, ~38-~YS2d 532 

[lst-Dep.t 1989]). Whether a i:iiaintiff can ultimat~ly establi~h its alieg~tlons is }lot ~en ·into. 

co,nsidenrtio.n in detemilnittg a .. motion:to dismiss. (EBCJ,)nc. v-. Goidman,, Sachs-& .Co.t .5 NY3.d l l., 

19~799-NYSU. 1.7Qt 175, 83Z·NE2d 26, 31 {2"().0S]}~ 

Here .it is.1mdisp.uted.-that .P1aintiff ~ in.thcr,employ .of D.ef~dant D.ry at the time 

efthe·a~i~~~-<?ii Septeniber21,.201'8t ot:tbathe:received. woiker~s compensation bent.fits. 

~ppn review-of th~ C.Qmplainf and~ 8{gJlment~ ~~e her~in, the Court µrids ~t-P4"n~ffhas· 

legal tapacity to -include. Defendant: O.ry on this suit through the .aileg~ .condµct. b.etwe~n . .. 
Defendants as an interested, ·party. on the declaratory Judgment claim. Specifically .. Plaintfft 

claitµs.~· Defend,fQlts'· relhmc¢·9n. the plirpo.rteµ l!fflsing ·agreerilent ~Io_wtt:theni. to· circumv~nt. 

liability whicµ is ·1;1ga~J1~! public-pqlicy.~ ·p1~i.µtitr13 allega~iOIHi of. ~hat appem:s fo b~il)e~g~~ce 

by·sbowing·that Oefendant•s·cf.)nduct was·reckl.e.ss,.@nd ~ vioWion o:fpµb~ic poli~y is sufficient 

to survive this motion.to dismiss. However,, disooveiyis pertinent to· allow f<>.t fuither 

-e~il~oi:>: of ~fend~t Diy inter ~la.tio~p with D~fenclant ·Trucar,:wid whether the law 

pto.~d~ fat- resol~tion as an. intere~ed_paey and the i.mpli~oit qf the l~~e. ~der ·th~ 

d.ecla;rJtory judgment clallll·•. 

i 
i 

i 
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Motion Sequence 3:

Now upon Defendants Trucar Leasing Corp (hereinafter referred to.as "Trucar"),

and.American Compressec[ Gases.(hereinafter referred to as "Americarr"i Inc&motion for.an

Order:pursuant to CPLR § 3211 (ay ) and.(a) (7) dismissing the Amended Complaint. Plaintiff

opposes the inotion.

Defendants argue that dismissal is warranted as against Americati as Arnericañ

did not own, lease, maintain or repait the truck nor did ther owe a duty to Plaintiff: .Defendants

argue.that as American maintaiFed no relationship-with the subject truck, the action.should be

dismissed as against it. Defendants further argue that the action ·is barred by the Braves

Amendment (494L$.
. § 30106) as the subjecrtruck was @eased froni Defendant½ucar, and

Defendant Ttucar is "engaged in the trade or business.of renting or leasirïg mptor tehicles;' nor

are they liable for the hartn to persons that may arise as.to its use, operation or possession.

Defendant Trucar states that Defeñdant Dry Ice contractually.assuined the maintenance and

repair of the leased fUucks. Defer$4rits argue that they are free of criininal wréngdoing as they

were. not criminally charged or convicted iii connection with the ownership or-leasing of the.

subject truck. .Defendants aver that as Defendent Dry leased the used vehicle, itwas not in its

possession.during he period it was leased and was not..Ieased to the general public w ch makes

Plaintiff's cláim for implied.warranty and strict product liability inapplicable. Defendant Trucar

states thatit has been out of possessioli of the:subject tfuck for three (3) years as the truck wás

leased to Dry Ice "as.is".with 400,000 niiles on it. Defendant Trucer.continues that the sixth

:cause.of action should.be dismiss.as PJa.intiffladks capacity or standing to sue on a violation of

New Y0rk State:criminal statute including Penal Law §. 120.20, Defendant argues that the

detennination of criininal wrongdoing is..1eftwithiI the purview of')appropriate. governmental

.authorities,*and any reco.very for civil dainages froin criniitial.statute violations to the

Legislätere; Defendant Trucar states as Plaintiff is not a governinental agencythe has no

standing and/or capacity to sue.underNew York Penal Laws Defendant Trucar concludes that

Plaintiff also does nöt have standing or the.legal capacity to obtain a declaratory judgment as he

is tiot a party to the.contreet nor Was Plaintiff an intended third-party, and thus.the severith cause

of action for.declaratgry relief should be dismissed.

.5 ;
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·Motion Seguence 3": 

Now;-upon Defendants.Tmcar·Leasitig Corp.(hereinafter·referreq to .as ''Trµc_ar,.), . . 

a.µd.Am.erlcan Cpi;npresseq Gl\~ .{heteihajtep::~ferred to. ·as 'J American~'). Inc;·; s·-motion for-an 

Otder:purs.uant to CPLR § 3211 (a)· (3) and-(Jl) (7} dismissing the,Aro~®d CqQ1plaint. Plaintiff: . . .. 
opPoses-~e niotion. 

Defendan~ tµ'gUC that Q~$mis~ is war;mntecJ. a& against A.m~i:icaj'l as Anieri:can 
did not- ownt lease,, maintain ·or repait·the ·truck nor ·did-they:-owe-a,duty to Plaintiff: . Defendants 

~gile.thJt·as ~~ri~ JP.~litai~ed l)O relaliQnship-witli th~ sti~Ject ~k. f.4c:f a¢tion.shoul,d b¢ 

·dismissed. as ~inst=it. · Defend.all.ts further argue tmlt th~ action . .is bart~d ~Y the ·arav~ 

Amendment (49:lJ.S.C. § 30106) as-the su~ject'trUck was leased.from Defendant"'t'rucar,.and 

Pefen~t Tfucar "is "engag~d i,Ii {be-trade or business.of renting or lea$ing: m~~<;>~ vehicles/' nOt 

.ate the:r liable for :the harin to persons tbat·mq.y -arise !lS. iP its -use_, ope,:,ation or po~ession-. 

Defe~dant 'J'.mcat sta,tes ~ Defendant:Dcy fo~-conttactuaily .assumed .the maintenance and 

r~pairofthe. l~~d #uc~. Defenaa,nts argue··th~t·they·are f:t:ee·of criwip.al wr~ngdoing as th~ 

·were. noi criminally charg~d or convic~d fu connectiQn 'With the· ownership or.le~sing of.the;. 

subject truclc. -Defendants aver· that as Defendant Dry leased. the used v.ehicle, it-was not· in its 

p.o.s.session.dur.µig ,t~~ peripd, it was 1"ased ancJ wa.s n:ot.leM,e.d io .tlte genenu p:q'blic. which makes 

.Plamtiff.s-claim for.-implied-w1uraniy·and sttipt_;llrQduct J,iabilitr inapplic~e. n~~nd~i True~ 

state~--~dt Ji~-bee:n ouf"ofpo~s~ssiori ohhe:subject ttuck forthree {3) years-as·the truck was 

le3sed to Dry Ic;:!: '-'~·.is" -wi~ 40Q,QOO miles. OP. it,_ "Defendant .Tru~a:r .C()p.~n~s that. the sixth 

:ca~.ofactio~ sho-qld.be di"smi$~.a,s P.~ntiffla_clcs capa.:oity or s't~ding_to sue on a yiolation of 

·New'Y.ork·State:~ ~t~te b.lcludingPenal Law §.120.2P, .D~~.qqant-a_rgµ~s that the. 

·detet-;mination of criininal wr.ongdoing is..left,.within·t.h~ .l)Urvfow of ~\~ppropria.~. govern,nu:;-1tal . 

. authoritiesr··and ~ :r.ecovecy·for civil damages :frotri. crlniirtal :statute ·v-ioiations to the. 

~e~slaliii"e$ pefCQ.d~ Triicar ~t~tes ·as Plai~ i~ ~ot-a gov_erpmei:J.tal· agency:; 'he has no 

standjl)g aJ1dfor·cap3city to ·sue. lJ11d~-N~w York PemtfL~w. ''.Defendant. ToJc.~ oonolµ_d!;'S that 

--Plaintiffalso··dOes not hav.e standing ot t~e-legaJ'.c.apaciiy to obtain:a declaratory jud,gment as he. 

i•s µot: a party to the.cpntr;ct _nor'.Wa5 Plaintiff~ ~te~ded ~-party, and thus. the seventh· cause 

:o( acti.01,1 fo1;.dec~f:l°tP.fY re]4ef shou,Id b~ ~is~~eq • 
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In his Opposition, Plaintiff arguns that
Defendants'

reliance òñ the leasing

agreement and affidavits to evade liability are insufficienttodismiss the complaint as the

documentary evidence sùbmitted does not utterly refitte Plaintiffs factùal alle!atfons. Plaintiff

argues that.Ramsdell's affidavit as:provided is "not the type of 'dot;umentary evidence .used to

offer evidentiary support on A.motion to dismiss under CPLR §
321qa)(1),"

unless the motion is

convèrted to a mution for summary judgnient, Plaintiff avers thát
Defendants' inotidñ is

unsupported as the.affidavit of Ramsdell does notinclude a certificate of conformity, does.not

authenticate the lease. More inÆortalitly, the fease was not negotiated at enn's jength as

evidenced by the fact thatKeith Ramsdell who.signed the lease as the Vice President of Dry Ice

Corp. andsubniitted the affidavit.ort behalf of both Defendants Trucar and American. Plaintiff

argues that the lease offered.does not utterly refute Plgintiff's allegations as the lease was entered

into by "two closely
affiliated.entities." Plaintiff notes that Defendant Dry and befendant Trucar

operate out of the saine shared business address, share at.least one Officer, Keith Ramsdellrand

pursuant to the provided lease, the lease whicli expired …eeks prior to the ac.cidént, provided that.

the truck should have been returned10 Defendant Trucar. Plaintiff argues though.Defendant

Trucar claiinathe leased tru
k Mas·in the.posstssion of Defendant Dry, the.lease provisions belie

this argument as the leased term expired weeks prior to the accidelit returning the thick to

D.efendant Trucar's possession at the.share operation bas.e	usiness address Moreove.r, Plaintiff

ar!ues that tlfough Defendant.Thicar argues that the.truck was leased to-befendant Dry and

Defendant Dry was in eliarge gf repairs, itts Deferidant Trucar who is:alleged to have päid over

$25,000.00 to tow the truck and Defendant American who is.listed as thp owner regarding the

insurance claim. These facts and affiliation between Defendants demonstrate why it "cannpt.be

said that the lease was negotiated at arm'alength." Plaintlff argues t0ïat the Graves Amendment

does not apply to Defendants because Defendant Truöar cannot shield itself fronivicarious

.liability whern if rented the truck.to its own liate, and n�1ther Defendant.Trucar nor its

affiliate is free from negligence.

In thé opp.ositioni, Defendants.argue that Plaintiff's claims are based on

inapplicable or incorre�t procedural arguments,sand Plaintiff coun[ers unsupported factua

assertioiú. Defendaiïes contend that Plaintiffs prdeedurál objections ar:6 "ill
founded"

because

the lease which Plaintifs based their objection on, is the same.lease used by Plaintiff to s.upp.ort

the amended cotoplaint. .Morèover, Uefendants argue that lairitiff.has alleged and.pleaded that
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JP,..his OppQ_si~on> Plfll.ntjff atgu~s ~t De(e.n~ts~·.reliance on the lea$irtg 

,greement and affidavits to evade.-liabilify· are.-insufficientto:ciismi~s the co~plai~.t as ~e 

.documenµtzy'_e:vide.iic~ submitte~ does l;iot 1:ittetly re:fute· Plainti:.ff's factual all~gations. Plaintift 

argµes ~at.R.&1llsd~Ws a..Jn<;14vit 8'$:pt9vtded -is "n<;>t ·.the .tY,pe of 'dOQUineiltary·.evidefu.ce?·-.u~ed to 

offer evidentiary sup,p.ort on a.motion to dismiss under CPLR § 321 l'(a)(l ),'? uri1~~ th~ -motion. is 

~nt.etted--to ~ 1:11otion fo~ summacy judgment. P'ajhtjff. avers that Pefendailts' moti-en i"s 

·unsupp.orted M th~-afiidavit-ofilamsdell q.oes .pot.include@. oertifieate o"f conformity, does.not. 

autl\ehticate the lease. More unpottl¢tly·, tji~ foa~y was riot negotiated at-~· s "i~gth ·3:s 

evidencedhy·thc: fact:t~t,Kejth Ramsd.~11.-who -si:gned-the le8.$e.&!l the, Vic~ President Qf Dry I~ 

Cori>. and submitted the affida.Yit on:: behalf of both Defendaiits 'Trucat and American. Plaintiff 

arg1,1es_tha;t."1lie l~s.e qffered.does_:µ9t 1.Jtt~ly re,:Ute Pla1ntilr.~·a1Jegatio_i;is ~s:the (~a:se Wt\S entered 

into by ''f;wQ clQsely affiliated. ~nti'.(ie$.'' Plaintiff nQtes· 1hat Defendant Dry: ~nd. ~{en4ant.Ttucar. 

operate· out of the saine ·shared business· address~. share at.least one. Officer? ,"Keith Ramsdell, -and 

p~ ~ the:pro~_daj.1¢a~e-, the l~e ~fol:i. expi);ed weeks prior to t)l.e aeoip.e)lt, provid~d that. 

the truck shpul4 have b~~n i:etumed·tQ DefeOOBil-t Trucar. P1$ffff argu~·though.Defendant 

Trucar claii:ns.the leased:ttuckwas.in the. possessian of Defendant Dry, ·the. lease provis"ions beli~_: 

this argument as-.~e _leased tenµ e~pired we~lcs pPQl'. w t;h-e -~iden,t. ~ng_ th~ ·~c~ to 

D.efendant-Trucm-'s·_poss~ssion at th.e.Jibare Qperatipn basdbusin~ add~ss~ _M(lr-eQve.r, Plaj~tiff 

argues that tb'.ough befendsnt.Trucar·atgues that the- lTUck was leased to..I)efelidant-·Dry and 

Defeµdf,U.11: Dry ~s "in. c.hatge,9f ~pij~, ifi.s Defetjdant "rtucar who is.:alleged to ~~v,e "piiid ·over 

$25.,00:0.00 to tow th~·trµek ·and D~~ciant American who is .li$:d. as th~-o~er regarding~ 

ig.sunpice ciaim., These·f~cts.·ijlld ·afnli.atio1f~tw:ee11 ~f~~ts demonstrate why i~ !'cann,9tbe 

said that the· lease was negotiated at arm '-s·Iength.n- Plaintlff arJpies that:the Graves .Amendmcm,t 

c;lee:S noi =apply to-Defendants· be~µse·.o~(endantTrucat cann~t shield.itself from ,vicarious 

liability wile~ ihente~ the .. truck.w.ilS owii~te:,.~dnei'Qier-DefClld~t.Trucfµ' nor its 

llffili~te -is free ftom n~l~gence. 

Jn·the opp.ositioli; 'Defendants.argue that Plaintifrs claims are.based on 

inapplicable or incorrect proced~al atgur.ilent.s;.-~d Plaintiff counsel' s·:unsup_por.ted factuai 

8$$ertioj)s. Defend!;Ult$ co~~d. ~t Pl~µifs pro.cedl#-fil.objecti_ons m::e "ill fa.rinded" beca~e 

th~ lease whicJt Pla,intifr..s based·thek objection Qn, is U.ie sam,e -lei,se ~ed,by Plaintiff to .s.upp.or.t 

the amended complaint .. Moreov.et, Deftndatits arS,ue thafP.i.aintiff.has alleged:and.pleadedthat 
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D.efendant Trucar owned the truck and.had leased it to Defendant Dry, and that Defendant Dry

wás required pursuant to the lease.to mnintain and repair thetruck. Furtherrñore, Defendants

prefer that Plaintiff s objections to the use of Keith namsdellfs affidavit lack merit.as the

Appellate Division has held that.a láck of certificate ef conforinity is not.a fatal defect, and Mr.

Ramsd.ell is competent to authenticate and/or explain the vehicle lease gs he executed the.lease.

It has been.established as follows:.

"A.CPL11 § 3211 (a) (7) motion may be used by a defendant to.tesithe facial

sufficiency of a pleading in two.different.ways; On the one hand, the motion may be.used to

disliose of aff action in which the.plaintiff has not statest a blaim coghizable at law. On the other

hand, the motion may be used to.dispose of an action in ƒhicit the plaintiff identified a cognizable

cause of action but failed to assert a material allegation necessary to support.fhe cause.of action.

A;s to the lattee, the Cöurt of Appeals has made clear that.a defendant can submit evidence in

support-of the motion attacking a well-pleaded cognizable·claim (see Rovello, 40 NY2d 633, 357

NE2d 970, 389 NYS2d 314;Tniggenheiiner 43 NY2d 268, 372 NE2d 17, 401 NYS2d 182;see

plso Board of Managers of Fäirways at N. Hills Condomiriium v. Fairwa^s at N..Hillsr150 AD2d

32, S45 NYS2d 343 [2d Dept 1989]j.

W1fen documentary fevidence is submitted by alefendant."the standard morphs

from.whether the plaintiff stated.a cause of actit>n to whetherit has oñe"
(John R Higgilt, CPLR §

3211 _[A] [7] and [A] [7] Dismissal l�otions-Pitfalls and Pointers, 83 NY St BJ 32,73 [2011]

[emphasis.otnitted]; John It H�gitt, CPLR 3211 [A]
[7]· Demurrer or IvieritseTesting.Device¶,

73 Albany ; Rev 99, 110 [2009]). (Basis Yield Alpha Fund (Mastèr) v. Goldmañ Sachs Gropp,.

h,.145 AD3d.12.8, 134-135 15 D.ept.2014]).. Ifthe.defendants evidence establishes that.the

plaintiff has no cause of action (i.e., that a well pleaded.cognizable claim is.flatly rejected by the

documentary evidence), dismissal would.be appropriate [citations
omitted]."

L Here,s the

affiduvit of Keith Rámsdell does not conclusively establish a.defense.to the allegations thgt it was

negligent in its ownership, supervision,.or inaintenance of the vehicle given the allegations:ntade

regarding
Defendanfs'

lease agteement, leased terin, and the.questisfied relationship between

Defendant companies; (see Leon v. Martinez 84M2d 83, 88 [1994])

In any eómmon law hegligence case broughfpursuant to New York law, "a

plaintiff must demonstrate (1) a duty owed by the defeDdant to the plaintig (2) a breach thereof,

and (3,) injury ptoximately
resulting.therefrom"

(Ferreita v. City of Binghamton, 38 NY3d 298

.7
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.Defendant Ttuear owned the truck and.had (eased it to .DdendantDr_y., and that .befendantDcy 

WA$ r.equired pu,rs.u:em to .. the 1~e.tp maim$ ~cJ. repair_ theJ~c~. Furthermore; Defeild~t~­

prore:r that Plaintiff's o'.bj_~ctfons to lhe -use·ofKeith Ram.sdeUfs afliclavit-.ltis:k Q1erit.a,a the, 

Appellate DiVsision has·held that.a laek: of certiffoate of ·conformity" is not .a fatal defect~ :and Mr. 

R~sd-~.ll.1s ·qomp~t~nt to .aµth~ntic;it~ and/or _explain_ the v,~hiekde~se-~ he e~c.uteq th~-•~se, 

It has been.established aiffollows:. 

·"A.CPLR § J21 l (a) (7-) moti9µ-may be-~d ~y_a dc=f~nd~fto.testthe facial 

sufficiency ofa :plea~g in two ,different .way.s~ On the· one hand~ ilie-motion :may be .used to· 
4.hipo_se of aifactiQ~ -in which the. plain~ff has riot st•ed.a ~•~iJJ:1-~0gni~~~e at law. 0n :the _other­

h~9, ~emption m1,1y be µ~ed to-dispos~ of an action in-which. tht;,_ plaj__ntjffid~ntifit;:d .. a qogn.izable 

cause of-action but faUea to :assert a materiahilegation necessary. to support. the.-cause. of action; 

A;i,; t~ the Jattet~. th(? Co~ .of ApPe~s has -macie cJ.ear ihal a 4e~d~nt -can ~ubmit evicfunce ii1 

sµp_port.0£ the mpti9n attacking ·ii: well-ple;tded cogn,i_z@l?le-claim ·(se.e-Rovello. 40 NY2d 63~, '3:57 

NE2d 9.70,. 3·s9 NYS2d. 314; .. .G1ii!genheiiner; 4~ NY.id 268,_ 372 NE2d 17, 401 NYS2d J.82;-see· 

.also ·Board· ofManagers· ofFairways. at N~ Hills,.Cohdoiniriium v, Fairways at N. Hills,.-150 AD2d. 

32, 545 ITTS2d ·343 [id :Qe__pt H,8.9]). 

When docum:elitary :evidence is submitted·-by· ttcfufendant. !'the standard mo.rphs 

from. whether the: plaintiff_statec;l .. a cause· of acti~n tp ·whetherU has· o~e" ._(John ~- Higgf tt, CPLR § 

).ll l .[I\.J._ [7] and [.Al[1] Di.sm.issl}l MotiQ1,trPitfalls 1µ1d PQintei:~, 83 ~ St BJ 3Z,):3 [20.11] 

'[emphasis.omit~]; John: R. ffi:ggitt; ·CPLR3211 (Al [7}: DemU1Ter·or Merits'.'Testing .. Device?~ 

7.3 Albany· I;, Rev ·9-9~ 110 [2.00.9]).. (Basis- Yield Alpha Fund <Mastet} v. Goldman: Saclrs Gtoup,. 

~" l tj ~3d.128,. i.34,.135 [fst D.ept:2.Ql4]).. If:tlie-de;fen.4ant1s evidence-:~stablisp.e~ th,a:Uhe 

_plail;rtiff.h~ J;J.O caus~-0l-aption (i..e .. , that-a well·pl~a.dedc.C.Qgniµble cl.~-ii:;.flatly ~Jecfe4 by the 

.qoc~entary C}yi(iep.ce ). dis.missal W()Qld .be approl?riate [ci~ons. omined)._9'-.Id. He~e •.. ~e 

affidavit ·of Keith ·Ramsdell does not comilusively··establish a.defense. to· the. allegations :that itwas 

negltgertt in: its ·ownership, -supetvi:sion., .or- maintenailoe· of the :vehicle given the -allegations ,made, 

~~ng Defe~i$' lease agt~me~, leased ~rm. ~d t}Je.quesporied.,relafioiishlp between 

Defenclant colll:panies~ (see Leon v. Martinez?."84.NY.2d 83i 88 [1994])_ 

In any eommon .. taw ilegli~ence case .broi.lg~t ·pursuanno New York faw, 'ia. 

pla~tifi n;iust ddnon~tr~~ (1) a duty QWed by "tl:te defen.4m,.t to the plajriijff, (2-) a breach the,eof, 

and· {l) µijuzy p~oxi;mately ~sultqig therefrom" (Ferieiia v. City of Binghamton,. 38 NY3d 298 

.7 
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[2022]);(Solomon v. City of New York, 66 NY2d 1926, 10273489N.E,2d 1294 499 N.Ý.S.2d

392 [1985]). Thus, a.threshold issue that the court must resolye "is whether the def�hdant owed a

legally recognized duty to the
plaintiff"

Ferreira at 298 citing[Gilson v. Metropolitan Opera, 5

NY3d1574, 576, 841 N.E 2d 747,.807 N.Y.S.2d 588 [2005];see Lauer v. City of New York; 95

NY2d 95, 100,·733 N.E.2d 184, 711 N.Y.S.2d 112 [2000]).

tTnderthe Graves Ainendment, the owner ofa leased orrented motor vehicle

canubt be held vicatioFsly liable "for:harm to persons or propetty thàt results.or arises< out of the

use, operation, or possession of the yehicle during the period of the.rental or.lease, ifý).the

owner (or an affiliate of the owner) is engaged in the frade or.business of renting or leasing inotor

vehicles; and (2) there is no negligence or criminal wrongdoing:on the part of the owner (or an.

affiliate of the owner)".(49 USC § 30106 [a]; (Villa-Capellan v. Niendoza, 135 AD3d 555, 556.

[1st Dept 2016])

The Court finds that Defendant Trugar and �merican's application is.denied.

Plaintiffhas.provided sufficient evidence as to the inter dependence/ possible co-dependence of

Defendants! conipanies. Questions of fact exist at to whether DefenVants are indeed three

separate.entifies, whether the tractor trailer was returned pursuant to the lease agreement, and

whether the leasing agreement was executed as an arm'à length.transgetion. these (joestions

cannot be fleshed out.at this eatly stage of the.litigation. The affidavit ofKeith Rarnsdell does not

.conclusively establish a.defense to the allegations that it was·negligentin its ownership,

supervision, 6t.maintenance of the vehiele given the allegations made regarding
Defendants3 lease

agréement; leased term and the questioned relatinnshi15 between Defendant ëompanies.

see Leon v. lviartinez, 84 NÝ|d 83/ 88 [1994j). Furthennore3 the Court notes that should it be

disepovered that the tnick was in Dqfendant Trucar's custody at.the tune of the accident or thatthe.

companies are one entity appearing to function separately; the plaim for negligent maintenance is

not barre:d by the Grävus Amendment since the statute does not absolve leasing coinpanies of

th�ir oun negligence. (Collazo v MTA-New York CitfTr., 74 AQ3d 642, 643 [Ist Dept 2010])....

Moreover, to:the extent that Defendants are Fot separate entities and are shells of each 9ther, th

duty to Plaintiff is profound given the allegations within the complaint. The Court further notes

that Defendant Ameri
an's allegation that they are not a part of the lease is unavailing given their

apparent ovenership bf the truck as listed on an evaluation feport compiled for Safeeö.Insurance

Company.
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[2022]); (Solomon v-. City .. ofNew York, 66 ·NY2d 1.026, 1.02-7 ,. 489 N .E.2d i294; 49-9 N..Y.S.2d .. . ... 

19i· n ~85:]). Thu.s, ~.t}lr~shold-issue that'the C9tu.:t.rilu~i resolye 11 is .. whether_'tl1e.-~¢f~i;i4~t.owed a­

leg_aiiy:recognized-d~ to·the plaintiff' Ferreira at . .298: citing-(Gilson 'V. Metropolitan Opera.$ 

NY3d;_574~ S76; 841 ~~K2.4 14.11. 807 N. Y.S.2~ 588 [20(lS]; se·e Lauer -v: Cit(ofNew York; 95 

NV2d~5, lC>Q,.7,3~ "N.B.2d 1.$.4, 7U N;YJ~.2d 112 [2.0QO]). 

'tJnder.-the Gravts.Amendmen~ the-owner of.a leased onentecl motor·vehicle. 

canno.t;be held vic~Ql,1Sly liable "for: ~arm la pe,;so_ns-ot ptQperty ~at·r~tilts.ot arise~,out •of'the· 

useJ operatio~, orposs.essi'on ofthevehicle-during the ,period of the.rental or.lease, if---(1).the 

oWfier (oqm JffUi~ of'the owner) is engaged i;ll the ~a.de or .h~iness·of n;ilting or leasing-motot 

,vehicles-; ~nd '(2) there is n9 negligence or -~_inal ·wrongdoing =on. the part ·pf .the owner (or m,. 

affi.liate·ofthe owner)" .(49 USC.§ 30106 . .[a]; (Yilla:-Capellan-v. Mendoza. 135 A03d 555·~ 55.6. 

[l st Dept 20_1.6]) 

The Court nnds Uiat Defendant Tru~ and Am~ican-'s-.applicatj.on -is .de1'l~. 
Piaintiffhas.provided:s\ifficient eV1delice:as to the inter·:depelidence/ possible co.~endence of 

Def~nd~s.~ co~panie~. Qu~sti~~ of fact e~~st ~-to ·whether De~mlants are indeed three· 

-~aratc;.en;tities. whether tpe tr~otor· tfailer •WllS retu~ed pursuant to '.the· lease _agre~~eni, ~d. 

whether the leasing_agreement-was ex-ecuted.as-an atm's length. transaction. 'the·se questions· 

cannot. be t]eshecJ ou.t•at this early ~~e, of the.lftigatl.o~.. Th~ .. affidavft ofKeith R'am,sdell doc;s n~t 

.(;Qncl~sively .~stablish a. def~nse. to·the allegations 'tfuJt it,.was.1,1.~gligent in i~:ownership, 

sup.etvisio~ e>t .mainteiiance .of ibe vehicle g}ven 'the··a:llegatio:tJ.S made re~ard~g- Defendants1 lease.­

:agreemen~; Ie~ed te~ · ~i;l the ·qu~sti<?lied relatiQ°nship ·1?,etween. D_efen,4ant ·companies .. 

(see Leon v. Martmeffl 84 NY2d ~3~ 88 [1"9_94]). Furthcnh(!ic!~ thc.-Caµrt nbtes thai should ii be 

qiscpv.eted.ttiitt tlte:tpi~~ wa~ in D~fert~(Tru~'s c~~ody ~t':the tiµte.bf'the-acoident or ~attjle­

comPQBie.s ate one·entity appea,ring·to·fuq~tlon·separfttely.~ the:ql~ fc;,r negligentmain~~nf;Ulc~ is 

-not barred by the Graves Amendment sinc·e the statute does·not:absol"Ve-leasing ceinpanies-of 

theirow.il ~egµg~n:~·. (Col1aio v·MTA~Ne:vtYork'CitfTr.; 74 AD.3d.642, ~4;3 {lst'J)e].)t'2019])~­

:l\4~reqyci;, to tµe ext~nt. tl\at De.fend~tf! are:.cyot: separate:.<;:l)t!ti~ and ~ shells of each .Qther, th~ 

·cluty ttJ Plmntiffis profound g1ve11 the,aJlegatlo11$ ·within"the ®.~plalnt The Gourt :t).uther. notes. 

·that Defendant Amer.foan'·s allegation that they ate-not a part of the lease is· unav.ailing given their 

~pparent ownersliip 'of ~he trulik as -listed an an evaluation-report ·co~piled for -Safeco .lnsunuice· 

Company~ 

----••'"••••--, ........... _HOH• ......... •·--••-••· O 00 -·--••----

., 
! 
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Accordingly the motions to dismiss the action are deni.ed as premature as there is an

evidentiary basis to suggest that.discovery may lead to relevant information. See, (Bailey v. New York

City Tratisit Authority; 704%Y.S:2d 582 (1st Dept 2000); Jeffries v. New Yörk City Housing

Authority, 780 N.$.S.2cil (15
Dept..3004)). It is

ORDERED that Defendant Dry's motion seeking an Order of dismissal as and

a!ainst it is denied; and it is

ORDERED that Defendant Trucer and Defendant Aikerican's niotion seeking an

Order of dismissal as and agnitistthem is denied; and it is

ORDERED that Defendants are directed tofile an Answer in accordance with the

time con.straiñts set forth iF the CPLR; and it is

0TDERED that movant must serve a copy ëf this.Order with.Notice of

Entry on:Plaintiffúnd on the Clerk's Office within ten (10) days..

The foregoing constitutes the Décisfort/Order of the coúrt

DatediNoventber / , 2022.

Hqn..A"lisonY.Tùitt,J.S.C.
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Ac;cordi'ngl;Y ,·the: p;w\ion,s-~ di~is~·~e _actjqn ·ate denie4 ~ premaµrre '1S-"th~i'e i-s an 

evidentiary:basis to sqggest thatdiscovery-may lead torelevant·information. S·e~1 (Bailey v. New York 

Ciiy Transit Authority; 704·~.Y:.S:2d 582 (lst-0.ep.~ 2000); Jeffries v. New York CiW Housing 

Authority.._ 780 N .Y:.S.2d' 1 (1st _Dept, ·4004)). Ifis· 

ORDERED that Deiendant.-Dry·;s-motion seekin, an Order·ofdis.t.nissal as-and· 
. . 

a$ainst ii is denieti; ~d it. is 

ORDERED that Defendant Tmcar·and Defendant:.American,.s m.otion·.see~~ an 

·Or~r- of gismtssaI:as apd ~g!li~tthem. is deriiec;i,; and it is 

,ORDERED that Defendants··are directed tcf:file an Answerin accordance:with the 

time co®aints ·set. forth~ ·the GPLR; and i~ is 

ORDERED that. movant must ·serve a cop;y-of this .Ord~r with.Notice. of 

Entry·.~:J,>~ainf:iff·ap.d on the. Clerk's Of:fice within,en.(10) days ... 

The fot~g,o~ co~stiiutes the l)ecision/Qrd~r-of the court_: 

Dated: ·Nov~mbe.r /..'£ • 2022 

HQn .. A:JJson Y. Tuitt; ~.s·.c .. 

i 

,! 
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