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SHORT PORM ORDER
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NASSAU CIVHL TERM PART I8

Present: HON. CHRISTOPHER G, QUINN
Justice of the Supreme Cowrt

WFB REALTY LLC,
Plaintiff, INDEX WO 60145872022
~agaist-
MOTION SEQ. No. 801 ~ Degided
R& W BROKERAGE, INC|
Detendant.

R & W BROKERAGE, INC,,
Third-Party Plaintiff,
-against-
HULL & COMPANY OF NEW YOREK, INC.
dihia MORSTAN GENERAL AGEMNCY and
BLACKBOARD INSURANCE COMPANY,

Third-Party Detendants.

The following papers were read in connection with this motion:

Defendant/ Third-Party Plaintiff R & W BROKERAGE, INC. ("RW7} has moved this Court
for an Order dismissing the First, Third and Fourth Cause of Action, as well as a dismissal of
paragraph 6 of the ad demmen as 1 seeks the recovery of attorney’s fees incurred by plaintiffy

Platniift WFB REALTY LLC ("WFB™) opposes the application.
The action arises out of an alleged breach of contract where as o result of defendant RW's

alleged error, plaintifT WFB was without insurance coverage for a wrongfil death action that

secorred on the highway in front of plaimiiff WEHE s premises.
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Defendant RW asserts that the First Cause of Action must be dismissed as there was no
“special relationship”™ between defendant RW and plainofi WEB beyend the commen law duty ©©
obtain the requested insurance coverage by plantift WFB. Defendant RW further argues that the
Fourth Cause of Action must be dismissed becagse the fraud claim by WFB is duplicative of a
breach of vontract claim in which RW allegedly induced WFB into an agreement to progurs
insurance onn WFR's behalf and then did not perform the agrecment. Defendant RW further asserts
that the Third Cause of Action must be dismissed because the doectrine of equitable estoppel will not
fie where the claim is based upon the same facty as a breach of vontract, Lastly, defendant RW
asseris that a successid litigant may only recover attorney s fees when there s an agreement between
the parties or Court rule or statutory provision, which is not present here and that this portion of the

verified complaint must be dismissed.

In regard to the First Cause of Action, plaintiff WTB argues that there is indeed a “special
relationship™ between defendant RW and plaintifi WFB through their thivteen-vear period of
continuous insurance coverage that RW provided to WFB. Plaintiff WEB argues that this “special

relationship”™ was created when plaintill WEB relied on defendant

RW's brokers expertise over an extended period of tinw which would have “put an
objectively reasonable insurance agent on notice that its advice was being sought and relied upon.”
In vegard to the Fourth Cause of Action, plaintiff WFB asserts that defendant RW induced plaintitt
WEFR inio believing that plaintift WFB was covered by liability insurance during the nsurance
period including May 24, 2019, Plaintiff WEB further argues that pursuant to the special
relationship between plaintiff and defendant, and the defendant broker representing to the insured
that the plaintiff had been provided with Hability {nsurance for the period including May 24, 2019,
failed to procure that insnrance, in breach of thelr special relationship and that plaintifl WFB has
been damaged thereby. In regard to the Third Cauose of Action, where plaintiff is seeking equitable
estoppel, plaintii raintains that but for WFB’s reasonable reliance on the inacourate representation
of defendant RW, being that RW had procured Hability insurance for plaintiff WFB, WFB would
have procured such Hability insurance covering the period tncloding May 24, 2019, from another
source and/or insurance company.

As to Defendant’s application to dismiss the First Cause of Action as duplicative of the Fifth

Cause of action, the motion is Granted. No speeial relationship of trust or confidence arises out of
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an insurance coniract between the tnsared and the insurer, the relationship s legal rather than
equitable [See Batas v Pradenticd hix. Co. of Am., 281 AD2Zd 260 {1V Dept 208013, While the

relationship between an insurance sgent and an insured is generally not the type of special

relationship giving rise to advisory duties, “{elxceptional and particularized situationy may arise i
which insurance agents, thwough their conduct or by express or implied contract with customers and
clients, may assume or acquire duties in addition to those fixed at common law™ [See Chai-Chea v
Metrapolitan Life Ins. Co., 190 AD3d 635 (1% Dept 20217, Plaintift WEFB’s assertion that a “special
relationship” existed between WFR and defendant RW through s “long-standing interaction as

broker of record and insured for a pez‘imi of thirtesn continuons years is not persuastve, The Court

tinds that no such “speeial relationship™ existed here.

As 1o Defendant’s application to dismiss the Third Canse of Action as doplicative of the
Second Cause of Action, the motion i Granted. To state a cause of action to recover damages for
fraud, which must he pleaded with reguisite particaiarity, a plaintiff must allege a misrepresentation
ot a material omission of fact which was false and known to be false by the defendant, made for the
purpose of inducing the other party to rely upon it justifiable relfance of the other party on the
misreprosentation or material omission, and injury. CPLR § 30106{h) {See Ded v Abrams,
Fenztermumn, Fensterman, Eisman, Formate, Ferrara & Wolf, LEP, 189 AD3d 774 (. ‘”Depi 202031
Here, ;‘Eamtm alleges that RW induced WFB into an agreement to procure insurance and did not

perform the agresment,  Plaintiff does not allege with particularity bow RW had pre-formed the

intent 1o never performt its contract.  Accerdingly, the Court finds that the Fourth Cause ot A ciion

alleging fraud in the inducement must be dismissed.

Astodefendant’s application that plaintifl WFE s clatm of Equitable Estoppel is duplicative
of the breach of contract claim, the motion is Granted, Plaintiff i3 claiming that but for WHB's
reasonable reliance on the “inaccurate representation” of RW that RW had procured insurance, WEB
would have procured such Hability insurance from sacther source. In their Second Cause of Action,
the plainti¥ pleads that RW breached its brokerage contract by failing (o provide Hability insurance
during the peried of October 2618 through to October 2019, including May 24, 2019, The Cout
finds that the Second Cause of Action for Breach of Contract and the Third Cause of Action for

recovery under Equitable Estoppel s duplicative.
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As o defendant RW's application that the claim for attorney’s fees in this action must be

stricken, the application is Denied.

It is SO ORDERED.
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HON. CHRISTOPHER G. QUINN, 1.8.C.

bued. | AUG 18 201 ENTERED
Aug 17 2022

NASSAU COUNTY
COUNTY CLERK'S OFFICE
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