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SHORT FORl'vl ORDER 

SUPREME COURT Of THE STATE OF NE\V YORK 
COUNTY OF NASSAlJ CIVIL TERM PART 18 

Present: HON. CHRISTOPHER G, QUINN 
Justic::e of the Supreme Court 

\'VFB REALTY LLC 

INDEX NO. 601458/2022 

RECEIVED NYSCEF: 08/15/2022 

Plaintiff~ INDEX NO: 60 l 458./2022 
-against-

R & \\' BROKERAGE, INC., 
Defondant. 

--~--.. ··"············-- ... ····················-------

R & W BROKERAGE, INC., 

Third-Party Plaintiff 

-against-

HULL & COTvIPAN'{ OF NE\V '(ORK, INC. 
d/b/a iviORSTAN GENERAL AGENCY and 
BLACKBOARD 1.NSURA.NCE CO!'vlPANY, 

Third-Party Detendants. 

\.JOTION SE(). No. 001 - Decided 

The fo!lo\ving papers \Vere read in connection with 1fos motion: 

N\-'SCEF Nos. 10 · 28 

Dekmdant/Third-Party P!aintiffR & W BROKER.A.GE, INC. ('"RW'") has moved this Court 

for an Order dismissing the FirsL Third and Fourth Cause of ,1\ction, as \Vdl as a dismissal of 

Daragrar:ih 6 of the ad damnum as it seeks the recoverv of attorncv's fe,~s incurred bv 11laintiff ... .... s- .,_, ... ... 

Plaintiff \\/FB REALTY LLC ("WFff') opposes the application. 

The action arises out of an alleged breach of contract where as a result of defendant R\V's 

alleged en·or, plaintiff WFB \Vas without insurance coverage for a ,~'rongful death action that 

oc.curred on the high'>vay in front of plaintiff \VFB's premises. 
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Defendant R\\i asserts that the First Cause of A.ction must be dismissed as there was no 

"special relationship'' hehveen ddendam R\V and plaintiff WFB beyond the common lm.v dmy to 

obtain the requested insurance coverage by plaintiff \VFB. Defondant R\\/ further argues that the 

Fourth Cause of Action must be dismissed because the fraud claim by WTB is duplicative of a 

breach of contract claim in \Vhich R W allegedly induced \VFB into an agreement to procure 

insurance on \VFB"s behalf and then did not perform the agreement. Defend<'m1 R\V further asserts 

that the Third Cause of Action must be dismissed because the doctrine of equitable cstoppel \.vil I not 

he where the claim is based unon the same facts as a breach of contract Lastlv, defendant R\V ' . ' 
asserts tk1t a successful litigant may only recover attornc y' s tees v,,hen there is an agreement bet\vecn 

the parties or Court rule or statutory provision, \Vhich is not present here and that this portion of the 

verified complaint must be dismissed. 

In regard to the First Cause of Action, plaintiff \\'FB argues that there is indeed a "special 

relationship'· between defendant RW and plaintiff WFB thrnugb their thirteen~year period of 

continuous insmance coverage that R\V provided to \VFB. Plaintiff WFB argues that this '"special 

relationship" \Vas created ,.vhen plaintiff WFB relied on defendant 

R \V\, brokers ,~xpertise over an extended period of time which ,vouJJ have "pul an 

objectively reasonable insurance agent on notice that its advice was being sought and relied upon." 

In regaxd to the Fourth Cause of Action, plaintiff WFB asserts that deJendant R\\J induced plaintiff 

\VFB into believing that plaintiff \VFB \!\:as covered by liability insurance during the insunmce 

period including May 24, 2019. Plaintiff WFB further argues that pursuant to the special 

relationship bet\veen plaintiff and defendant, and the defondant broker representing to the insured 
1 l l • • n" ' l • ' i • l l" b' l' • ,, ; • d • l ., \ { '> < '") •, 1 ., tnat t K p ainwt na1..1 t1e,;n p.rovKlet \V1h1 ia 1 1ty rnsurance tor tn1;.: peno· rnc1mting ,<'[ay Let, ,:.l.1 9, 

foiled to procure that insurance, in breach of their special relationship and that plaintiff WFB has 

been da:maged thereby. In regard to the Third Cause of Action, \\·'here plaintiff is seeking equitable 

estoppd, plaintiff maintains that but for \VF B's reasonable reliance on the inaccurate repreS('.ntatlon 

of defendant R \V, b,~ing that R \V had procured liability insurance for plaintiff \\·TB, WFB '>VOtdd 

have procured such liability insurance c.overing the period including lvlay 24, 20 l. 9, from ;-mother 

source and/or insurance company. 

As to Defendant's application to dismiss the First Cause of Action as duplicative ofthe Fifth 

Cause of.action, the motion is Granted. No special relationship of trust or confidence arises out of 
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an insurance contract bet ween the insured and the insurer. the rdafumship is kgal rather than 

equitable [See Batas v. Prudential Ins. Co. (~f Am .• 281 AD2d 260 ( r'1 Dept 2001 )], \Vhik the 

relationship between an insurance agent and an insured is generally nol the type of special 

relafamship giving rise to advisory duties, ··[e]xceptional and particularized situations may arise in 

\Vhich insurance agents, through their conduct or by express or implied contract \Vlth customers and 
.. · · d · · dd · · 1 -~ d 1 •• 1·.. ..,, · ,•,' ci1en1:s, may assume nr acqmre uti.es in a · 1t1on to ttiose tixe· at cominon 1av,r ::,,ce C1m1-Cnen 1· . 

. Metropolitan Life Ins. Co., l 90 AD3d 635 ( pt Dept 2021 )]. Plaintiff\VFB's assertion that a "special 

relationship" existed bct;,veen \VFB and defendant RW through a "long-standing interaction as 

broker of record and insured for a period of thirteen continuous years is not persuasive, The Court 

finds that no such ·'special relationship" existed hen;.~. 

As to Defendant's application to disrniss the Third Cause of Action as duplicative of the 

Second Cause of /\ction, the motion is Granted. To state a cause of action to recover damages for 

fraud, ,vhich must be pkaded \Vith requisite pattic~ilarity,, a plaintiff must allege a misrepresentation 

or a rnatedal omission of fact which was false and kno\vn to be false by the defendant, made for the 

pmpoSt' of inducing the other party to rely upon it, _justifiable reliance of the other party on ihe 

misrepresentation or material omission, and injury. CPLR § 30 l 6(b) !See DeAk.trtino v. Abrams, 

f~nsterinan, Fensterman. Eisman, F'onnato, Ferrara d_', fYi'){/; LLP, 189 AD3d 774 (2'"i Dept 2020)]. 

Here, plaintiff alleges that R W induced \VFB into an agreement to procure insurance and did not 

perform. the agreement Plaintiff does not allege ,,vith particularity ho,v R\V bad pre-formed the 

intent to never perfiJm1 its contract Accordin!!lv, the Court finds that the Fourth Cause of Adion 
A - ~ • 

alleging fraud in the inducement must be dismissed. 

As to defendant's application that plaintiff\\iFB's claim of Equitable Estoppel is duplicative 

of the breach of contract claim, the motion is Granted. Plaintiff is claiming that hut for WFB's 

reasonable reliance on the "inaccurate representation'' of RW that RW bad procured insurance, WFB 

\VOuld have procured such liability insurance from anotht'.r source. In thefr Second Cause of Action, 

the plaintiff pleads that RW breached its brokerage contract by failing to provide liability insurn.nce 

during the period of October 2018 through to October 2019, induding May 24, 2019. The Court 

finds that the Second Cause of Action for Breach of Contract and the Third Cause of Action for 

recovery under Equitable Estoppel is duplicative. 
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As to defendant R \V's application that the daim for attorney's fees in this action must be 

stricken. the application is Denied. 

It is SO ORDERE.D. 

AUG 1 6 2022 
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ENTERED 
Aug 17 2022 

NASSAU COUNTY 
COUNTY CLERK"S OFFICE 
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