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STATE OF NEW YORK 
SUPREME COURT . 

In- the Matter of the-Applicatio,n of 

·COUNTY OF ALBANY 

DANNY ANDERSEN 'LYNDA J. OHLSSON.and . . .. . • .. ·. . . . ' . .• . . . . TARRANCE.A~H, Oll .b.ehalfthemselves, 
and on behalf of all individuals similarly situated; 

Petitioners-~laintiffs1 

-against-

MICHAEL P~ HEIN. as-Commissioner of the New York 
·state Office of Temporary and'Disa:bility-Assis~ance;,· , 

FRANCIS PIERRE, .:is Commissioner 
<lthe. ·Suffolk County Depait111¢nt c)f.Social Services;; 
~n4 

THALIA WRIGHT, as Comm.issipnei· of the Monroe­
County Pepaqm~nt of Human ·Service,s; 

T\.espond~nts-Defendants~ 

-FotaJudgm¢ritPursµaritto § 3001 and -~:5239 and 
Articles· 9 _and 86" oft}l(f CPLR. 

JSupreme Court¥ All:?any Coµnty An Purpose.Term) 

APPEARANCES: 
Empire.Justice C~ter and 
National Law Center for Law and 
Economic Justice 
Attorneys for Petii{oner~.-Plain(ifft· 
By: S~sanAn:to$_, Esq. 

Saiina A. Ak:IJ.tar, Esq. 
Jordan Berger, Esq. 
119:Washington Avertue,.3ni Floo.r 
Alb~y, Ne\-YY.ork. 12210 

. 50 Broadway, Suite ·1soo 
New Yor~,-New York I 0004 .. 3821 

D11:CISION ,& ORDER 

Index No.: 901412-17 
RJI: No.: 01-·I7~li3777 

Lethia_ Jam.es,, New- York State Attorney Gen~ral 
Attorneyfpf'. R~spqndent-D.~fendant-Michael P.. Hein 
By: Melissa A. Latino, Esq._, Assist;mt·A~orn.~y-·o~m~ral 

The Capifol . 
Albany, New York 1222_4 
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David A. Weinstefn, J.: 

In this:_hybrid_dass action!s_pechd proce~dingbfoug4t l,lll~et-CPLR-JOOI an4 .5~:3'9, 

petitionets-p.laintiffs1 J;)aQ.ny Ah~ersen, LyndaJ. Ohisson-and Tarrenc~ A$h $eek declaratory and 

inj1,111ctiye reliefagai11;St defendants-respondents Commissioner of the New York.State Offic~ of 

Temporary and"Disability.Assisfa11ce C'OTD:A.t) Micha~lHein~ CommissiQ~~r qfthe Suffolk 

County Department .of Social Service~ Frances Pierre, and Commis~ioner· of th~ Monroe County 

D.ep~rtinent of Human: Seniices Thalia Wri_ght. 

_Petitioners-t~allenged c¢rtain policies-arismg .out :of New York_ State~ s· work tequii-ements 

imposed 01ne~ipierits, of Public -Assistance ("PA")2 under"the ·work· Experience Program 

("WEi>;:-j\ and in particular the in~ntier in which OIDA has interpreted tlle· d~dsj9n by tbe Comt 

of;\ppeals in.Matter ofCarverv State" of New York(26 NYJd:-~721 -275 [2015], .whicha_pplie:d 

the minimum wage:rcq1:1it:ements-pfthe-federal Fair Labor Standards·Acf fFLSA11) t_o work _ 

_ performed. under the ~p. 

Pursuant. to-a _Sti"pulation 3:I)d Or_der entered between the parties, which:~ :have "'so 

.o.rqered"".tocJay (the "October.25 -Stipµlation & Order"), _this rp:attet"has been resolved· as t9 qll bµt 

one issue: whether., pur$Uantto·the FLSA~ respondents mus~ provide: WEP cr1/di(\putsuant to 

C:un,er, in si tuat"ions where--an ·individual performs Y.iork as a condition: .of recef_ving ini~rim 

Ass1stance ("IA~') duriJ,lg the_ peqd,ency of their :application for federal Soci~l -Sect1rity Income 

es SI") benefits·;_ That question is thifst,1bje~t of petitioiierf declaratocy judg_ment motion now 

before m¢. 

IA works as follows.: . when ah jµdiyjdtial applies for SSI~ the application proce~~ can_ take 

1 For 'simplicity's .sake,_1 will tefert~-th<; partfes in "this actioi'I as "petitioner~" ~ild ."r~sp~mdents' ' 11nd t_o the 

:petifion-comp!airifas the '"petition/~- Si1_1ce only 1-{ein has "filed papers. in opposition to··petitioners moiion, I will refer 

belO\v·to the opposition.paper:~ as"having been_ filed py ''respcirtderit" (or:"Heitf1 or "OTDA •• <tr "the :State''), 
. . 

2 Public assistance or "PA;? p~r th~ parties~:stipulation. meahs Family Assf~tan_ce:anq Safety Net A~sistance 

-~nd vetera·n·ru;sistance' as set f.onh in S0.ci~l ~ervi~ Law §i(_J 9) (October 25 StiptilatforJ 8:- O~er 11 [e]) 

3 WEP.:as stipuiate<;I _between the parties,-is·a program admini~tei:e4 by a iocal social .services district in 

. accordance with ,and a_s. defined ·_by s'o.c.ial :services Law § 33 6-,-c (see October 25 :~#pul_ation -&;. (?rder ,r L [g]) 

4 Pursuant to ·the parties• stipµlation, "WEP creidf1 .is defined-as c~it for titrie spent paf'1:i~}p~ting ii:i a 

district-a.ssigned-WEP ·activity by arty r:ecip)ent er fonner rec_ipientof P~blic.Assistan'ce, calcu.lated by-multiplying 

the numper of hours .a recipient ·or fonn~ .te~ipfept-partidpated ii;i WEP by the Applicable M in"imum Wage, .which 

shali be appli'ed against themtinthly total of r.eco.verable:pubJic·assistarice ·issued in the same·mQnth.(se~ Octo.be.r.25', 

Stipulation &.ntder.'\l '1 {h]), "Recovetable.-P~bli<;:.As~istance" is defined .as public assistance ""(h~t ha& beep jssved 

arid fs treated as'arr-oblig11tio11 -~u.bje.;;J _to·recqy.ery" (id. ~ :1[t]). · . 
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~any nti;mths,. during which time "the applicant i~ C>~en iit peed of fµnds to ensure that basic :rteed_s 
are.met.'(see Affidavit"of Ali~on fyfaur.a, r'Mauri;1Afr'] 1f13f.20-21). lf and w}le·n the SSI 
applicati:Oli is.approved; the State is-reimhµrsed by the;: federal _government for such IA benefit$ a~ 
had been ~aid. pursuant to .an ~gte~ment between ihe State· and .the Social .S~cuiity 
Adni_ini~frationf'SSA".) (see Baez-·v Bf:lne, 89 NY2d 1, 9'_[19.96];42 USC"§' 1383[g]; see also 
Maura Aft: Ex A [Agreemeni between- SSA arid New York Stat¢.]). The State the~rmust ''pay to 
· the indiyid_µal_ the ba1ance ·of such paymei1t_ in. excess of the reimbursable amount as. expeditiously· 
as possible, bi.Lt in-any ~vent within ten working days" qr ~my shorter period provided for by 
agr~ement ~4i USC § l383[g][ 4][A]). U~qer thi~ ru:raniement~ the State ge~~ back rh~ m-oney it 
paid for IA (the-'JA Reimbursement or ·,~IAR")~ an~ the_ applicant rec~l:v~ the. same dollar amount 
of benefits for. the p·eriod duri~g which th~ SSI c1pplication was pe·nding as she wc:mld have if nc,_ 
IA l!ad h~en given. By way .of ~xan\ple; if the tetroac;:tjv.e ~ Sl be_neflt was $1 ;000 and no IA had 
been paid, she wotiid receive thejull $1.,00Q ... lf, on-the, other hanct she had-rec_eived _$JOO ih-lA, 
then she wo4l9-"receiye $9,00 fo her retroactive payment - but th~·tptal amount (retroactive SST 
plus "IA) would s_till be $1 ;~00: 

The:te..is ~ wrinkl~ in tMs scheme~ -however, which fonns tlie cm~ of the remaining issue 
in this ·proceeding: New York a~~: feqeraJ law (in -tlw Personal Responsibility _and.Wor~ 
Opportunity Reconciliati.on Act enacted by-Congress in ~996) proyid~s: for the imposition of 
work requirements on.recipients ofpµblic :t,enefiis5 (~~e Elwf!/1 v f-Ve'iss. 200TWL 2994308, .~1:.•1 
{WD NY Sept. -26.~ 2006]; 42 USC §-· 607[ d]}. Accordingly~ OTD.A ·has. t;:ondidone4 the receipt·.of 
IA by appl_icants ·- · inciudin~ petitioners Ohlsson and.Ash - Qn. their performance of-work under 
the WEP -(see.: Second-Amended Verified P¢tition ~nd Class Action Complaint ['"J>ett'J ~1 65-
92])_.6: It is pet~tio.tiers •· con,tentio~ tliat the deduction ofIA benefits fr.om the ·retroactive. SSI 

·1,Jt is apparent from the administrative c;le~isions appended.to petitioners' motion th.atwC1rk requirements ·e;-;.-isted·priof to 1996 (see .. Antos. Aff, Ex .f- [r~fe:rence to .work. requirements in 1979 fair bearing de~isionJ). The mqnner: in which siich·programs were. altered &ythe "fede~l codification· of such requirements in .the ·199~ legislation· is not:material ta the. inatters-. b~fi?,re me, and is ~ot ~dciresse.d p:y-the_·parties. . . . . . 

6 While. I cite here t~ the-allegations. Qf tl)e complaint. I note that respondent· doe~: n_9f pispute that thi:ris the practice, ·but father.argues "th~t the qedµttfon oflA benefits from .. these indiv.iau.als-r.etroilctive SSI p11yme~ts· \Vas pennissible as a 1nahe1, of.law (sce_Maut~ Aff.1124_ & 27 [ .. 'I1ie individual is no_t entitied to the:same assistance"in the form of benefits from both the s;ate ·and. a f~d~ral ssr benefit during, the. pendency of_th.e app_l icati9rC and ·~r:ecipient::roflA'.who engage9 i_n WEP are not ._entitled:to both IA and.a ·minimum ~ge credit for thefr ·pa,rtic.ipatiori ·in WEP"J). Moreover, ·ii, the May ?-t 2021_ S_tipul_atfon am;i Or,;Jer-Relating to. Interim Assista~ce.llec;ove1:y [tri~ ''.fyiay 27 S~ipt,tlatiot1'']), discussed "further'below, the. parties agree4 that no.discovery-or summary judgment practic~ was nec¢~s~ on this :issue {see"May·25 Siipulaticm:~lf 

3 
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paym~t they receive. in these instances redu~ecl the recipients.' compensation: for WEP work 

below that mandate~ ~y-the-FLSA, an4·ttm~-"failed to give [the .recipient] ~red.it.for th~ value of 

his work~ in "i:naking-.the calculation as· tc, th~ amoqnt to be recovered;_:' in violation of Can,er 

(see Pet~ 92). Petitioners: as$en. that thi~·reflected· a chang·e in po Hey commenced in .1~97 ~-prior 

to. which tJr~~:recipi_ent$ of public assistan~e recejved ·credit for woikthey had performf!_d wh~n 

~be IA reimbursement was calculated, (see Affirmation in Support of Motion for Declaratory 

Judgment of Susan C. Al).to~. Esq.~ 4ated Match 2, 2022 r'Antos Aff'] , 23 . &. EX:s G-H)~ 

.For its part; respondent m$ntains. that unless_.the IA benefits are deduerted,petitioners W;ill 

be.able.to -ke~_p bQth -the IA fun.ds ·i11te11ded to.hold.them.ovenmtil.t.hejt full ssrpayments were 

-re·ceiyed~ and the. full -retroactive SSI ben~fit ~ouqt,,resulting in a windfall to:the recipients at 

the ·expense of the State ,of Ne~ Yot_k (se~ Memorandum of Law in Oppositi~n to Piaintilrs' 

Motion ['~esp M~m'1] 6)., 

This -is_su~ was. previously briefed in a. niotfon to dis.trifas made .hY r~spondent back in· 

2(}20~ In den,ying themotio~-I decid~d the .legal issu~ inpeti~foners' favor, .reai;oniJ.1g as -.folfows:· 

·"Applying t,J:ie ,minimuin-wage ti1.IAR would do n,othinginore than 

allow petitioner Ohlsson to receive·-wh_at she is· entitled to under the 

FLSA. for work performed as part of her WEP. participatiop~.and 1:,y 

~{tatute Uilde~ SSI if she ·qualifies. As ~ r~$ult, no double -dip will 

have occurted. On-tlie flip siqe, any r~dµctiop _of ht;r SSf.benefit to· 
the:extent.-i(r~d¥~ed her per-hour work-conditioned .benc;;fits b~low· 

the fede~l minimum wage wotild violate-th~ FLSA. Sine~ 

respondene s ~otion to dismiss in this· regard is-at odds ·with these 

conclt,1si9ns, it must be denied'~ (Decision,_and. On:ler; dc;1te4 

December 11,:2020 ["O&Q"] at ·19). 

Not~ithstanding this reasonirtg, petitioners h<,id n9t moyed for sµIttniai'y judgntent:at1hat time, 

:and I declined .to .. perform the. procedural backflip of converting· the motion to dismi~s into one for 

summ~ judgment und~r :CPLR 3-21 l(c) for the· pµrpose ofgtantiii~-it to the ·non .. ~ovi~g party 

under CPLR 32:i 2(b ). ~s· ~ result, Iio formal dete~ination was inad~-6'n the IA causes· of action, 

notwithstanding that I h~ de.cided ·the-m~rif~ of the· issue.-

fo_ .light_ of my conclusions in the:D&O·CQ~i:~mb1g-lAR, howevei'~·the parties.entered into 

aiStipulation so ordere_d by the C~i.it:t pn·fyiay 21,.·-2021 (see·n 6). Inihat.stiptilation, the parties 

agreed that1he December 11, :202<J'D&O had.deciC,ed the)ARdispute in petitioners' favor ''as,a 

matter of law'" ~~d that d~cision rendered further.-d!~coyery and summary J~dgment 

"unnt:cess~ry ... , -on th~. co~diti9n tl}at respo~dents reserved thefr right to :(µrther -challenge this 

4 
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.fulirig' and il.lat any, final j~dgnient herein shail be-~tayed pµrsuant: to CPLR 55 i 9(a).-unles:s 
vacated pursuant to CPLR 5519(c.) (Ex B, il14-5}. . . . . 

Bavb1g ~solved the,remaining. issues in the ca:;;e by s~ip~lation, petitfoners·now move-for 
declaratory-judgment on ~he. IAR que$tion (Antos:Aff:at 9-10). Responcient-H¢irt opposes 
petitio11~rs' motion bas~d on his_positiontha~ the.FLSA. has no_application·.to· IAR;i.e'.~ the 
position I rejected in h1y prior D&O.(l{~sp. M~m at 2, lt-19)_. In support pf this ar~ument, 
respo~derit has provided an affidavit fr_oin A;lison Maura,. th~·Dfrector of Temporary ~sistance. 
within OTD A's Divi:s.i9n -of.Empfoyment .and .Income Supp~rt ·programs, .who contends: that 
recipients oflA-who engaged in WEP-are not entitied. to bothJA.andminiln'um wage credit.for 
theit_participation in WEP (MauraAff~ 27). Petitioners htwe-submitted;a .reply memorandum in 
response, and respondent.Hein has {with ieave of the CoUrt) filed. a sut-replyletter·.as well. 

·Oddly, both_parties ~ompletely ignore the M~y-2.? -Stipulaticm in their filini~~ engaging fa. 
extensive-legal argumentation on th~ issues they. had agreed had been reso~v~d (s<ive for ih.e 

. appeal) ~A the··Courf s prior decisiori;,and acting asif that-so oi;dered agreement-was some· kind ·of 

.fevered drerun .inthe Court~s"im.agiriatiqn, .rat}l~r t~ DocumertlNo. 124 iri the NYSCEF inde~ 
for this case·. B,4t gi yen that-~~: parties have in -their p_resent filiµgs augmented their prior 
arguments to $ome degree, and p.either ol?jects that such submissions are .. at- .odd$. with:t;he 
aforementfoi)eq -~tjpulation, I wiil ·cons1derin full t~e:_~gumen~s-before.-me, Inthe ·end,. tho~g~.-I 
:reach the same.conch.ision·as. I did· befor~: ~he deductiqn, ofIA tdmbursement froin_ret_r9~~tiye 
SSI benefits witho~t c~edit fodA tha:t.was .conditioned on WEP work-yiola~e~ Carver and. the 
FLSA a~ -it.was-construed ·in.that :de.ci$i~n. As .a re_s.ti.lt, petitioners' . .motion for a-.. declarat~ry 
j_u~_gment: is gr;µ1t~q. 

The State :argues. i.p: its PP,position _papers that "[i]nasmuch as the -[Social Services Law] 
tequires:_thcit the.individual can, at mpst. :be required to ,participate in WEP activjties fot-:s.uch 
number of hours .aifis _cletetn1in_eq by the. sum,or' the·-P A grant ·and SuppJ~ental-Nutiition 
A_ssJ~t~l'.lce.Progr~ grant divided by the )ligher -oftheappHcable federal or St~~e.ntlrih:\iumwage, 
tJiere· can never be a thne ~at the tecipieI;J.t is not receiving the· equivru,erit c;,f.mininrurn wage 
compensation'' (R.esp ·Mem 3). In other words, the manne~-'in whi~h tbe.IAwas calculated 
e.ns-ure_d'.thai each recipient was paid mini.mum wage_ -for work perfonned. 

l11e problem with_~is assertion·i_s thatthecalcuiation ofIA.o_n which it is based does-not 
take into accoti~t that the l.A payments are subsequ¢ntly te\umed to the ~t~te.- ln the :fonn,of an . . . . 

5 
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offset"again$t the rec_ipient's·retroactive SSI awat4, 1.dtim~tely"resulting in.a-benefit I_e~~ than Jhe 

minimum wage per hotJr .. of work, Respondent -claims this. does 11ot. ~ridetmine: his ·argument; 

since t~h~- [social :s·ervices] district -has. alr~ady provided to th~ individual for. basi~ ~eeds, ,,. the· 

teimbutsementOTDA. receiy~s Q:Ut ofthe petitiorter~s benefit award "results in ·no impact with . 

regard to FLSA ·compliap.t ~ompensation the ind_iyidual is._constr~ed to have receiv~d:as .;,i resµlt 

of haying participated in •WEP1' .(id at_-3-4). lri. oth~r word·s, the.IA benefit is hiterided·as a 

temporary mea:sur~1" and since it c.omported with .ininimum.wage ·rqles at the time it was received, 

one~ ap:plicants -i:eceive.the full set of SSI benefits, they have been· afforded alffunds:to which 

'they were entitled .. 

OTDA cites nothing: in ihe. Fi.SA Carver c,r the Social Security Act-for the ·prqpositi()J.?. 

{hat so lortg _as ·it pay-& mi_nimum ·wage ·fo_:r WEP·work at (he (i,ne_, IA is first provided~ it tan talce 

that money back fat.er, ~d still complywithth'e.req1.H~ei:n<?,nts·ofthe FLSA. And I can.find_:i].o. 

~uthority-for this ·assertion. R1;1thet, ~s the orietrial-court to pr~yiout3ly address -~his issue-found ill 

r:eaching.'the sap,'i~ conclusion l .do_here, an .employer· sh~uld. rtot-"be able to reimbuis~-it~elf for 

FLSA wages previously earned by an employee out of ~n award th~ en_iptoyee receives und~r ~­

~eparate ·and ·dist_inct disabilitr entitlement'' (s_ee Elwell v.. Weisj~ 2007 Wt ·2994308~ at,*~ [WD 

NY2006]) 

· The Staie:·contends. that barrirm its rec9vezy of the· IA benefits .. it'liad extended j~ 

inconsistent. with the SSA and the .State~s agreement with the_fe~erar:governmentJRespondepts 

Stir-Reply Letter l"Res~ Sur-Reply''] ,at 2]). Spe~ifically; it points to 42 use § 1J83, which 

provides that any·retroactive SSI paymentof"past-due.monthiy benefits;',. is-tq,be,made ''after 

withholding by the Comnµssioner for. reimbursement-to a St!}te fo,;.Jrtterirri assistance'; (42 USC § 

lJ83[~][2][F][i][nJ; see id.).· But.that does·.not 311sW~r the.question of how such·-reimbtitsement 

1s to be -cal~t1lat~d. ]fOTDA receives ·back..the··entire ru:noum ot: IA, then it is as .if.~uch was. 

never paid at all. And if th~ .recipiep,t perforril~d compensable work for.tl;iat IA, theti responcient­

ba;;, fililed t<;>. comply with .1he. FLSA. 

Indeed, this was ,he position taken once upon a,time. by OTDA. he3I'.ing officers~ as set 

fo:aj:1,-i~ the administrative. opinions appended t~ petitioners~ .submH,sion;. In the decision on omf 

such hearing, the_hearinifofficer found that. ''a person engage:d in public-works projectis working 

off his. grant and· is ·in~:r~fore entitled to have· the.- agen~y. ~o.mp-µt~ ~he ,amount ofthe_ public. works 

proJect hours worked by appellant and h,w~ those ~educted from the amoµnt of (h~· interim 

6 
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assist~nce ~lit prior to .the agencf s determining the amount.to be recovered from th~· 
supplementaFsecurity income che<?k'' :(Anto:~,.Aff,. ~x F at ~). The .sa,n~· reasoning applies-here-: 
and now it has .now beep- etched into c.ontrolling State authority in Alatt(!t of 9arver,. -whi¢h 
accepted.the argument'th~t ·•':'l,eie OTDA permittedJo recoup a portion of the benefits -paid to 
(the, recip'i_~nt] ,: ... , then [he] would be. pai~ less·-than m~nimum. W(lge. in viol~tion, o'tthe·· F.LS-A;~ 
(26NY3d at 277J 

Indeed, the missing pie•ce in-~n ·-of responde·nt's variotjs conte~ti_Qn~ -is that petitiD'ners 
.have not simply received IA benefits as an advance on thefr SSI- s<i'that t_lley can keepibqdy ~pd 
·soulto_gethenvhile th~y await-the ·r~~ults ·9f.their SSI application. They have ,also_perfotn1ed 
workfn eifha_ngefor _these ben~.fit$. And under Matter o,/Carver_ this entitles. them to FLSA­
level compensation. Once the i:A. fwi~s were re~urned, tba.fcom,Pt!nsation 'is gone. and the . 
recipient h;is in hapd onlytp_e.SSI benefits.for which-,he or she has.peen deenied tq· hav~ qualifieq. 
under federal law - and \v.o.uld.h~ve:received reg!Ifpless of.apy wotk performed .. 

I made-these point at leng:th 'in my December 11.,-2()20 D&O as follows: 
~--.•.. ·Petitioners do not claim• tha,t. a recipient is entitled· to be paid twice for the 
same workactjvities, si!lce SSI benefits ate not concHtioried 91;1 p¢rforman!:!~ of 
Wotk:at all, but rather II shaH .. . b~-patd'' to " [ e]vezy aged; blind, or-disabled 
incl,ividual who:is detetmined; ... to be eligible ()fl ihe.basi~ o_f his income and 
res9µrces" (42 U.SC. .§ l3$la). And thadsthe probiem \y.ith re~pondenfs.­
atgumeilt. Under OTDA.'s..policy, Ohl:;~on -ultimately received the totalamourtt to 
which she .was entitled under SSI, since th~ lAR 4educ~ion. ref.lecied ~~nefits· she · 
had been pai4 previo_u$ly by the· State, B:ut she :received rto· compens~tion .for h~r 
participation in ·WE~) .sine~ ~he wo_ul4 fo~ve rec~ived the same SSlbenefit.had she 

• performed no woik at alt What petitioriei ·cl~ims ·here is ~ot tha~. sh~ shouid {?e; 
·paid twice- for th~ .s~ine work, but that sh.e ~hould.be (;Ompensated ·once for the 
·work upon whi.ch ·her interim assistance was ·condition,ed~ 'in.addition. to r~ceivi~g 
the. full S~I .benefjt. sh~ wc.;,uld.have_.received in the absence ofsuch work! · 

As th~ ~ird.Depruiment ha~: stated:-"The tact tha.ttedpient's of public ~sis_tance· 
must-p·articipate in. a. WEP to re.ceive be,nefits withqut reduction.means that the 
p_µplic assistance·paid-·to WEP participatits'.diredly·i;e_ry.es as ~o~pe~tfon for the. 
work pe1formed" (~ee. C:overt v .Niagarci County._ i 73 AD3-d i686,' 1688· [3d Oept 
1019]). If that rrioney-.is .d~d~cted from -~ disability benefit for which no work is 
required, than .the compensation is reduced to zero. That is illegal. undei;- the 
FLSA'' (Deceml:,er 1) D~O i.:3-f4r 

::fbe·State ma\(~s-vario~s other assertions,.:butthey-d.o .not call into question.the ~bove . 
logic. Thus; OTOA cites as support the federal 4istrict court decision in.. Warre11 v R.ob_erts {?017 
WL.'27822-16. [SD NY 2017]), wltj.ch: coI).c~rne4 an ·ef~ort to deprive, the. State and.local social. 

7 
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~ervices district of their IA rein,.pµrsem~nt on. th~-ground· that th~y had.not complied with ~ertai11 

procedural req'1irements-; Ih particular,_the·-State cites.Janguage from the decision. µphol~g-local 

grivemrnents' rigbt_'to reimbursement, and finding that..ce.~n prcrvisions 'ofthe Social Security· 

Act relied upon.by plaintiffs in that cas¢-did not.give rise to a private.fight of ;ictiqn(see Resp 

Mem 14; ·Warren, supra .at'!'1-10). But~etitio'1ers itl this c:ase def not Seek to enforce any 

provis.ion of the s·ocial Security Act here; tlwy. .seek. to enforce their ·tights unde{~he FLS.A 7, 

Petitioners point to no authority that such ·a suit cannot .be brought. apd there. is-· nothfu,g ih 

Wqtren which.says so. 

OTDA also argues that the. process for offsetth:ig IA against reti:oa~ive SSI is ••distinct'2 

from the process s_pecifically-.addre~s~d in}i.fqtte,r. ofCarverby which the State-~covers suc;h 

income as inheritances, per~ortal injury awards :and 'lottery winnings (Resp M~irt 1 0)~ As 

¢~plained by respondent.in -his .sur-r~ply, the.former constitutes a '~reimbtirsemenf' of.the St~te· 

by a thfrd l:)arty (i.e., the fe4ern~ governmen!),,while the .latter enmils ~•re~oyery" of a public 

assistance obligation.(R~sp Sur-Reply at.2),. That is _tt~e as·faras it.goes, For purpo~~s .ofthe. 

FLSA, thollgh,):hi$ ·is'a cli~tinction'. without a difference. Whatever .process is followed~ the end. 

result is that the petitioner has .. p_er(onned l~bor at the b¢hest of OTDA and the loc~ll Soci~ 

Serv.i~es _Di~trict, .-and ~as less than the minimum w~g~ to show foi-it. That is not consistent with 

1ederal.law as fr was:con.struedJqMatt~r ofCarwm 

·.n is als<?. cotiJended: by respondent that. New York State would be a complete outlier if it 

-W~re comp~Ue~ to adopfthe_positfon urged f?y petitionets here.,hoting that .petitioners po_jnfonly· 

:to Maine= as a state that has-adopted such an approach (as ~ result of a: trial court 'decision), ·and 

.s~tting (orth vatiqus ~~asoris why that state's circumi;t~nces are difference from those that apply 

in New ·y ork (s~e Resp Sur-Reply 1..:.2).. Petitioners note, however - ~d re:;;pon,c!.enl dqes npt 

dispute . ..,. that only ten stat¢s have .a le~al regini~ -c~_riiparable to New York's~ ·in which ihey 

provi~e IA tq indiyidtials who are.able to· work, and thus p8.11_ perform ·"w9rkf~e" ofthe sort 

entailed by the WEP·whiie .awaitingJhe·cli~pos~tipn oftheir SS!.application (see.Pet Reply:B'r 6). 

fyloreover;QTDA pas cited no legal authority in qnyJuri$dictioi::i rejectihg_ the ratfonale'-advanced 

1 The Petition cites 29· USC § 206(11-)(l )(C), ::?06(d) arid 2 I 8(a} of the ~I.SA, with tbe latter proyi~ion also 

~ite_d in the:; supporti_ng affi~avit (see Petition ~f 48,49, 94_; Attorn~y. Affirmation lrtSupport.of Motion .for . . 

De~Jaratory J udgment-f ·2). Se~tion 206(a }( J )( C) sets .tbe federal m~imum wage· at $7 ;ij p~r hour1 ,and section 

2.lS(a) ali()W~ for higher min'iinurn wages to b·e·sei.i.mder local Jaw: ·Sectio.n 2P6(d) refers to se~ (,iiscr1P1i~ation~ and 
. . 

. 

seems to.ha.Yi;l b'e~rt ·cited in error. 
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by petitioners. Thus, the notion that this State would be pushing against the tide of other 
authority if the Court were to buy petitioners' argwnent is not an accurate characterization, and it 
is not apparent from respondent's submissions that the courts or administrative agencies of any 
other state have even confronted the issues presented by this proceeding.8 

Finally, respondent intimates that if the State cannot be reimbursed for its IA outlay, it 
would "disincentivize the advanceinerit of finite state and local resources on behalf of the federal 
government in the form of IA" (Maura Aff, 33 ). That sort of argument - that added expense 
could undermine the very program which aids petitioners - can always be made when a Court's 
ruling construes a statute in a way that increases a program's costs, and I cannot ignore the logic 
of the governing statutes and caselaw on that basis. My only role here is to determine whether IA 
is subject to the FLSA in light of the Court of Appeals decision in Matier of Can•er. For reasons 
set forth above, I find that it clearly is . 

. Accordingly, it is hereby 

ORDERED that petitioner's motion for a DeclaratoryJudgment is granted; and it is 
further 

ORDERED that petitioner shall by November 7, 2022, present the Court with a proposed 
final Declaratory Judgment consistent with this Decision & Order, and the parties' stipulations. 

This constitutes the Decision and Order of the Court. This Decision & Order is being 
electronically filed with the Collnty Clerk. The signing of this Decision & Order and electronic 
filing with the County Clerk shall not constitute notice of entry under CPLR, and counsel is not 
relieved from the applicable provisions of the CPLR with respect to filing and service of Notice 
of Entry. 

ENTER. 

Dated: Albany, New York 
October 25, 2022 

David A. Weinstein 
Acting Supreme Court Justice ~.q 10/26/2022 

8 In Johns vSte-.vart (57 F3d 1544 [10th Cir 19951), the Tenth Circuit rejected the argument that 
reimbursement of IA benefits for which recipients had perfonned work violated the FLSA. Its ruling. though, was ' premised on the finding that the FLSA did not apply to such work in the first instance (see id. at l 55~ 1559). The New York Court of Appeals explicitly declined to follow Johns in Matter of Carver (see 26 NY3d at 279-282), and 
it therefore has no relevance to this case. 
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