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David A. Weinsteéin, J.:

In this hybrid class action/special proceeding brought under CPLR 3001 and 5239,
petitioners-plaintiffs' Danny Andersen, Lynda-J. Ohlsson-and Tatrence: Ash seek declaratory and
injunctive relief against defendants-respondents Commissioner of the New York State Office of
Temporary and Disability Assistance (“OTDA”) Michagl Hein, Commissioner of the Suffolk
County Department of Socidl Services Frances Pierre, and Commissioner of the Monroe County
Department of Human Servicés Thalia Wright.

Petitioners ¢hallenged cértain policies arising out of New York State’s work requiréments
imposed onrecipients.of Public Assistance (“PA”)? under the Work Experience Program
(“WEP™)’; and in particular the manier in which OTDA has interpreted the decision by the Court
of Appeals in Matter of Carver v State of New York {26 NY3d:272,27 5 [2015], which-applied
the minimum wage requirements of the federal Fair Labot Standards Act (“FLSA”) to wotk.
performed under the WEP,

Pursuant to-a Stipulation 4nd Ordér entered between the parties, which L'have “so
‘ordered” today (the “October.25 Stipulation & Order”), this matter has beeri resolved as to all but
one issue: whether, pursuait to-the FLSA, réspondents must provide: WEP credit’, puisuant to
Carver, in situations where an individual performs work as a condition of receiving Interim
Assistance (“IA”) during the pendency of their application for federal Social Security Income
(SSI”) benefits.. That question is the'subject of petitiorers! declaratory judgrnent motion now
before me.

IA works as follows;. when ah individiial applies for SSI, the application process can take

! For simplicity’s sake, I will refér to the parties in this action as “petitionhers” and “respondents” and to the

petition-complaint as the “petition.” Since only Hein has ‘ﬂled-;pépers. in opposition to'petitioners motion, I will refer
betow to-the opposition papers as having been filed by “réspondent” (or“Hein™ or “OTDA™ or “the State™).

2 public dssistance or “PA.” per the parties” stipulation, meahs Family Assistance and Safety Net Assistance

‘and veteran assistance as sét.forth in Social Services Law § 2(19) (October 25 Stipulation & Order § 1[eD

# WEP, as stipulated between the parties, is-a program administered by a local social services districtin
_accordance with and as. defined by Social Services Law § 336-c (5ee October 25 Stipulation & Order ¥ 1[2])

4 pursuafit'to the parties” stipulation, “WEP creldt” is defined as crédit fof time spent participating in a
district-assigned WEP activity by ary. recipient or fqrmer.rqc,ipient.qf-'Pleic.A'ssistari’é'e, calciilated by multiplying
the number of hours a recipient or former re¢ipient participated in WEP by the Applicable Minimum Wage, which
shall be applied against the monthly total of recoverable public assistarice issued in the same month {see October.25:
Stipulation & Qrder §1(h]). “Recovetable Public. Assistance” is defined as pubtic assistance “that has been fssued
and s treated 2% an obligation subject torecoyery” (id. § M [f])-- '
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many mionths, during which time the applicant is often in need of funds to ensure that basic needs
are met {see Affidavit of Alison Maura [*Maura Aff"] 4 13,20-21). If and when the SSI
application is approved, the State is 'reiinbursed by the federal government for such TA benefits as
had been paid, pursuant to.an agieement between the State and the Social Security
Administration (“SSA”) (see Baezv Bane, 89 NY2d 1, 911996]; 42 USC § 1383[g]: see also
Maura AfY, Ex A [Agreement between SSA and New York State]). The State then'must “pay to

‘the individual the balance of such payment ini excess of the reimbursable amount as expeditiously -

as possible, but in-any event-within ten wotking days” or any shorter period provided for by
agreement (42 USC § 1383[gi[4][A]). Under this arrangement, the State gets back the money it
paid for IA (the 1A Reimbursement or “IAR™), and the applicant receives the same dollar amount
of benefits for the period during which the SSI application was pending as she would have if no
TA had been given. By way of examiple; if the tétroactive SSI benefit was $1,000 and no-IA liad
been paid, she would receive the full $1,000,. If, on the other hand, she had received $100 in IA,
then she would receive $900-in her retrodictive payment — but the total amount (rétroactive SSI
plusTA) would still be $1,000.

Thete is a wrinkle in this scheme, hawever, which forms the crux of the remaining issue
in this proceeding: New York and federal law (in the Personal Responsibility and Work
Opportunity Reconciliation Act enacted by Congress in 1996) provides for the imposition of:
work requirements on reéipients of public benefifs® (see Elwell v Weiss, 2007 WL 2994308, at *1
[WDNY Sept. 26; 2006}; 42 USC § 607[d]). Akccordingly, OTDA has conditioned the receipt.of
IA by applicants — including petitioriers Okilsson and Ash — on their performance of work vnder
the WEP (see:Secand Amended Verified Petition and Class Action Complaint [“Pet”] §9 65-
92]).“3 It is petitioners™ contention that the deduction of IA benefits from the retroactive. SSI

STtis apparent from the administrative decisions appended to petitioners’:motion that-work requirements
existéd priof to 1996 (see.Antos Aff, Ex F [reference to work requiremeénts in 1979 fair hearing decision]). The
manner.in which suchprograms wgre.a,!'teredfzy’the Ttederal codification of such requirements in the 1996 legislation
is nothaterial o the iatters before me, and is not addressed by the parties.

§ While I cite here 1o the allegations of the complaint, 1 riote thit respondent does.not dispute that this is the
practice, but rather.argues that the deduetion of 1A benefits from these individuals retroactive SSI paytnents was
permissible as a matter of law (see Mauro Aff 9% 24 & 27 [“Thé individual is not entitied to the:same assistance in
the form of benefits from bath the State-and a federal SST benefit during,.thepéndenqy'o'f.th,e application™ and
“recipients of IA'who éngaged in WEP are not entitled t6 both IA and 4 fiirimum wage credit for their participation
in WEP™]). Moreover,in the May 2’7, 2(']2'1 Stipulation and QOrder Relating to. Interim Assistance Recovery [the
“May 27 Stipulation™]), discussed furthei below, the parties agreed that na discovery or summary judgment practice
was necessary on this issue {sed May 26 Stipulation'] 2).
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payment they teceive in these instances reduced the recipients’ compensation for WEP work
below that mandated by the FLSA, and thus *failed to give [the recipient] credit for the value 6f
his work™ in “inaking:the calculation as to the amount to be recovered,” ifi violation of Carver
(see Pet ] 92). Petitioners-assert, that this-reflectéd a change in policy commenced in 1997, prior
to. which time Tecipients of public assistance received credit for work they had performed when
the JA reinbursement was calculated (see Affirmation in Support.of Motion for Declaratory
Judgment of Susan C. Antos, Esq,, dated March 2, 2022 [“Antos Aff’] 4 23.& Exs G-H).

For its part, respondent maintains that unless the IA benefits are deducted, petitioners will

be:ableto -kec?p both the IA fimds-intended to hold them overuntil theit full SSI payments were

teceived, and the full retroactive SSI benefit amount, resulting in a windfall to the recipients at

the expense of the State of New York (see Mentorandum of Law in Opposition to Plaintiffs’
Motion [“Resp Mem™] 6)..

This issue was previously briefed in a motion to dismiss made by respondent back in
2020. In denying the motion, I decided thelegal issue if petitioners’ favor, reasoning as follows:

“Applying the hinimum.wage to.JAR would do nothing more than
allow petitioner Ohlsson to.receive-what she is érititled to under the
FLSA for-work performed as part of her WEP. participation, and by
statute unnder SSI if she qualifies. As aresult, no double dip will
hiave occurred. On the flip'side, any reduction of her SST benefit fo
the extent it reduced her per-hour work-conditioned benefits below
the federal minimum wage would violate the FLSA. Since
r¢espondent’s motion to dismiss in this regard is at odds with these
¢onclusions, it must be denied™ (Decision and Order, dated
December 11,2020 [“D&0”] at 16).

Notwithstanding this reasoning, petitioners had not moved for summary judgmient-at that fime,

and T declined to perform the procedural backflip of converting the motion to dismiss into one for

summiary judgment under CPLR 321 1(c) for the purpose of 'grantihg it to the non=moving party
under CPLR 3212(b). As a result, rio formal: determination was made.on the A causes of action,
notwitlistanding that I had decided the merits of the issue.

In light of my conclusions in the D&O concerning IAR, howevet, the parties entered into
a-Stipulation so ordered by the Cotirt on May 27,2021 (seen 6). Inthat stipulation, the parties
agreed that the December 11, 2020 D&O had decided the IAR dispute in petitioners” favor “as-a
matter of law” and that decision rendered further. discovery and summary judgment

“unnecessary,” on the condition that responpdents reserved their right to firther challénge this
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fuling and that.any final judgmient herein shall be stayed pursuant to CPLR 5519(a), unless
vacated pursuatit to CPLR 5519(c) (Ex B, §9 4-5).

Having resolved the remaining i"ssué‘s in the case by stipulation, petitioners now move for
declaratory judgiment on the IAR question (Antos Affat 9-16). Respondent Hein opposes
petitioners’ motion based on his position that the FLSA has no application'to TAR, i.e., the.
position I rejected in y prior D&O. (RespMem at 2, 11-19). In support of this argument,
respondent has provided an affidavit from Alison Maura, the Director of Temporary Assistance
within OTDA’s Division of Employment and Inconie Support Programs, who contends that
recipients of IA who engaged in WEP dre not entitled to both IA aird minimum wage credit for
their participation in WEP (Maura Aff ] 27). Petitioners have-submitted a reply niemorandum in
response, and respondent Hein has (with [eave of the Court) filed a sut-reply letteras well.

‘0ddly, both parties completely ignote thé May-27 Stipulation in their filings, engaging in

extensive legal argumentation on the issues they had agreed had been resolved (save for the

.appeal) in the Court’s prior decision; and acting asif that so ordered agreemient was somé kind 'of
fevered dream in the Coutt's imagination, rather than Documerit No. 124 iri the NYS CEF index

for this case. Bat given that the parties have in their present filings augmented their prior
arguments to some-degree; and neither objects that such submissioiis areat odds with the
aforementioned Stipulation, I will considerin fitll the:arguments before me, Inthe-end, though, I
reach the same conchision as I did before: the deduction of 1A reimbursement from retroactive
SSI benefits without credit for TA that was conditioned on WEP work violates Carver and the
FLSA as it was constrired in that decision. As aresilt, petitioners’. motion for a:declaratory
Jjudgment is granted.

The State-argues in its opposition papers that “[ijnasmuch as the [Social Services Law]
requires: that the individual can, af most, be required to participate in WEP activities for-such
number of hours as'is determined by the sum.of the PA grant and Supplemental Nutrition
Agsistance Program grant divided by the higher of the applicable federat or State mirtifnum wage,
there: can never be a tithe that the tecipient is not receiving the equivalerit of minimum wage
compensation” (Resp Mem 3). In other words, the manner-in which the JA- was calculated
ensured that each recipient was paid minimum wage. for work performed.

The problem with this assertion is that the caleulation of IA-on which it is based doesnot

take info account that the IA payments are SuBseqw:ntl)( réturned to the State in the form.of an
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offset-against the recipiént’s retroactive SS1 awatd, ultimately resulting in.a-benefit [ess than the
minimuri wage per hour of work, Respondent claims this dees not undermine his argument;
since “the [social services] district has already provided to the individual for basic needs,” the:
reimibutsement OTDA receives out-of the petitiorier’s benefit-award “results ih no. immpact with.
regard to FLSA compliant compensation the individual is construed 1o have receivedas a result
of havifig participated in WEP” {(id. at3-4). In other words, the TA benefit is fiiterided-as a
tempotary measure, and since it comported with minimum wage rules at the time it was received,

once applicants receive the full set of SSI benefits, they hiave béeri afforded all funds to which

they were entitled..

OTDA: cites nothing in the FLSA, Carver or the Social Security Act for the proposition

thit so lonig as it pays minimum wage for WEP work at-the time A is first provided,_ it can take

that money back later, and still comply with the. requirements.of the FLSA. AndTcan findno.

authority for this assertion. Rather, as the orie trial court to previously address this issue found in
reaching thie same conclusion I do:here, an employer should ot *be.able to reimburse itself for
FLSA wages previously earned by an employe¢ out of an award the employee receives under a
separate anid distinct disability entitlement” (see Elwell v. Weiss, 2007 WL 2994308, at#6 [WD
NY 2006])

“The State contends. that barring its recovery of the 1A benefits, it had exténded is
inconsistent with the SSA-and the State’s agreement with the federal-government (Respondent’s
Suir-Reply Letter [“Resp Sur-Reply”] at 2]). Specifically; it points to 42 USC § 1383, which
provides that any retroactive SSI payment of “past—due.monthiy benefits™isto be.made “after
withholding by the Commissioner for teimbursement 10 a State for iriterim dssistance” (42 USC §
1383 (2][2][FIli][1L}; see id.). Butthat does.not answer the question of how such reimbuisement
is to be calculated. IF OTDA receives back the' entire amount of TA, then it i5 as if such was
tiever paid at all. And if the recipient performed compensable work for that IA, then resporident.
has. failed to comply with the FLSA.

Indeed, this was the position takén once upon a.time by OTDA hearing officers, as set
forth-in the administrative opinions appended to petitioners’ submission. Inthe decision ori one’
such hearing, the hearing officer found that “a person engaged in publib works project.is working
off his.grant and is therefore entitled to have the:agency compute thie:amount of the public works

project hours worked by appellant and have those deducted from the amount of the interiimn
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assistance grarit prior to the agency's determining the amount to be recovered from the-
supplemental sécurity income check” (Antos Aff, Ex F at 3). The same reasoning applies here —
and now it has now been etched into controlling State authority in Matier of Carver, which
accepted the argument that “were OTDA p‘ermittcdi.jto.recoup a portion of the benefits paid to
[the.recipient] ..., then [he] would be paid less than minimum wage, in violafion of the FLSA™
(26 N'Y3d at 277):

Indeed, the missing piece in all 'of respondent’s various contentions is that petitioners
Jhave not simply received IA benefits as an advance on their SSI s¢-that they ¢an keep.body and
soul together while they await the results of their SSI application. They have:also perforned
work in exchange for ihese benefits. And under Matter of Carver, this entitles them to FLSA-
level compensation. Once the IA funds were feturned, that compensation is gone. and the’
recipient has in hiand only the.SSI benefits.for whichhe of shé has been deeriied to have qualified
under federal law — and Wwould have received regardless of any work performed.

I made these point at length in my December 11,2020 D&O as follows:

“. . . Petitiofiérs do not claim that a ecipient is entjthd to be paid twice for the

same work activities, since SSI heneﬁ;s are not co‘x'idition"ed on performance of

work:at all, but rather “shall . . . be.paid" to "[e]very aged, blind, ordisabled

individual who:is determined ; . . to be eligible on the basis of his inconme and

resources” (42 USC § 13814). And that is-the problem with respondent’s.

argument. Under OTDA’s. policy, Ohlsson ultimately received the total dmourit to

which she was entitled under SSI, since the JAR deduction reflected benefits she

had been paid previously by the State. But she received rio compensation for her

parti‘ci'pati_On in"WEP, since she would have received the same SSl'beneﬁt.had she

-performed no work at all. 'What petitiorier clairris here is not that she should be:

paid twice for the same work, but that she should be compensated onee for the

‘work upon which her interim assistance was conditioned, in.addi_ﬁon to receiving
the full SSI benefit she would have received in the absence of such work,

As the Third Department has stated: "The fact that tecipients of public assistance:
must-participate in a WEP to receive benefits without reduction imeans that the
public assistance'paid to WEP participants:directly serves as compensation for the.
worik performed"” (see Covert v Niagara County, 173 AD3d 1686, 1688 [3d Dept
2019]). If that money.is deducted from a disability benefit for which no work is
required, than the compensation is reduced to zero. Thatis illegal under the
FLSA" (December 11 D&O 13-14).

The State makes various other assertions, but they do not call into quiestion the above.
logic. Thus; OTDA <ites as sipport the federal district court decision in. Warren v Roberts (2’0.1 7
WL.2782216 [SD NY 2017]), which concerned an effort fo deprive the. State and Jocal social
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services district of their A reimbursement on the ground that they bad not complied with certain
procedural requirements: In particular, the State cites.language:from the decision upholding local
governments’ right to reimibursement, and finding that certain provisions of the Social Security-
Act relied upon by plainitiffs in that case did not give rise to a private right of action (see Resp
Mem 14; Warren, supra.at #7-10). But petitioners in this case do'not seek to enforce any
provision of the Social Security Act here; they seek to enforce their rights under the FLSA’,
Petitioners point to no authority that such @ suit cannot be brought, and there is-nothing in
Wairen which: says so. '

OTDA also argues that the process for offsetting ‘I'A.aga_inst rettoactive SSI is “distinct™
from the process specifically addressed in Matter. of Carver by which the State recovers such
income as inheritances, persorial injury awards and lottery winnings (Resp Meim 10). As
explained by respondent.inhis sur-reply, the former constitutes a “réimbiirsement” of the State
by a third party (i.e., the federal government), while the Jatter entails “recovery” of a public
dssistance obligation (Resp Sur-Rgp_ly at2). That is ttue as faras it goes. For purposes of'the.
FLSA, though, thisiis'a distinction without a difference. Whatever process is followed, the end.
result is that the petitioner has performed labor at the Behest of OTDA. and the Iocal Social
Services Disttict, and has less than the minimum wage to show for-it. That is not consistent with
federal law as it was construed in Matter of Garver:

‘Tt is also contended by respondent that. New York State would be a complete outlier if it
were compelled to adopt the position urged by petitioners here,.noting that petitioners point-only-
to Maine as a state that has adopted such an approach (as a result of a.trial court decision), and.
setting forth various reasons why that state’s.circumstances are differencé from those that apply
in New York (see Resp Sur-Reply 1-2). Petitioners note, however — and respondent does not
dispute ~ that only ten states have a lcgal regime comparablé to New York’s, 1in which they
provide JA to individuals who are.able to work, and thus can perform *“workfare™ of thic sort
entailed by the WEP while awaiting the disposition of their SSI application (see Pet Reply Br 6).

Moreover, OTDA has cited nd legal authority in any jurisdiction rejecting the rationale-advanced

7 The Petition cites 29'USC § 206()(1 XE), 206(d) afid 21 8(a) of the FLSA, with the latter provision also
cited in the supporting affidavit (see Petition 7Y 48-49, 94; Attorney. Affirmation in: Support of Motion for
Declaratory Judgment-§ 2) Sectxon 206(a)(1)(C) sets the federal minimum wage at $7.25 per hour, and section
21§(a) allows for hi gher minimum wages to be sef inder local law; ‘Section 206(d) refers-to sex discrimination; arid

seems to.have bieen cited in error.
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by petitioners.  Thus, the notion that this State would be pushing against the tide of other

authority if the Court were to buy petitioners’ argument is not an accurate characterization, and it

is not apparent from respondent’s submissions that the courts or administrative agencies of any

other state have even confronted the issues presented by this proceeding.®

Finally, respondent intimates that if the State cannot be reimbursed for its IA outlay, it
would “disincentivize the advancement of finite state and local resources on behalf of the federal
government in the form of IA” (Maura Aff § 33). That sort of argument — that added expense
could undermine the very program which aids petitioners — can always be made when a Court’s
ruling construes a statute in a way that increases a program’s costs, and I cannot ignore the logic
of the governing statutes and caselaw on that basis. My only role here is to determine whether IA
is subject to the FLSA in light of the Court of Appeals decision in Matfer of Carver. For reasons
set forth above, I find that it clearly is.

Accordingly, it is hereby

ORDERED that petitioner’s motion for a Declaratory Judgment is granted: and it is
further

ORDERED that petitioner shall by November 7, 2022, present the Court with a proposed
final Declaratory Judgment consistent with this Decision & Order, and the parties’ stipulations.

This constitutes the Decision and Order of the Court. This Decision & Order is being:
electronically filed with the County Clerk. The signing of this Decision & Order and electronic
filing with the County Clerk shall not constitute notice of entry under CPLR, and counsel is not
relieved from the applicable provisions of the CPLR with respect to filing and service of Notice
of Entry.
ENTER.
Dated: Albany, New York

October 25, 2022 4/ 6%

David A. Weinstein
Acting Supreme Court Justice

@Q@ 10/26/2022

8 In Johns v Stewart (57 F3d 1544 [10th Cir 1995]), the Tenth Circuit rejected the argument that
reimbursement of IA benefits for which recipients had performed work violated the FLSA. Its ruling, though, was’
premised on the finding that the FLSA did not apply to such work in the first instance (see id. at 1556-1559). The
New York Court of Appeals explicitly declined to follow Johns in Matter of Carver (see 26 NY3d at 279-282), and
it therefore has no relevance to this case.
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