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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF K:INGS : 'CIVIL TERM: COMMERCIAL 8 
------ --------------------- - ------- ---x 
QUICK FUNDING GROUP, 

Plaintiff, Decision and order 

- against - Index No.; 517652/2022 

MILE HIGH. HEALTHCARE EQUCATION; CORTEX 
ANALYTICS, INC.; MILE HIGH HEALTHCARE 
ANALYTICS LLC, and TRACY LEE LIEBERMAN, 

Defendants, January 4, 2023 
---·-.-----. ---------.--·---- .. - .. ·-.-----------,--·-,-.-x. 
PRESENT: HON. LEON RUCHELSMAN 

The plaintiff has moved seeking su:tnrhary judgement pursuant 

to CPLR §3212 arguing there are no questions of fact the 

de:fendants owe the money sought. The defendants have cross-moved 

seeking summary judgement essentially disrnissing the lawsuit. 

The motions have been opposed respectively and arguments were 

held. Papers were submitted by the parties and after reviewing 

all the arguments this court no~ makes the· £allowing 

determination. 

Oh May 16 1 2022; the plaintiff a merchant cash advance 

funding provider entered into a contract with defendants who 

reside in Colorado. Pursuant to the ag-reement the plaintiff 

purchased $210,000 of defendant's future receivable for 

$l50,QO0. The defendant Tracy Lee Lieberman guaranteed the 

agreement. The co.ntract required the defendant to permit d~ily 

remittances to the plaintiff. The plaintiff asserts the 

de.fendant:s stopped rertiittanc.es in May of 20-22. This actiqn was 

commenced and now the plaintiff seE:J¼.s surnrnary judgement .arguing 
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there can be no questions of fact the defendants owe the amount 

.outstanding and judgement should be granted in their favor. The 

defendants oppose the motion and crbss'""move seeking to dismiss 

the action on the grounds the plaintiff has no standing to 

commence the action and that the agreement was void s,ince it was 

really a usurious loan. 

Conclusions of Law 

Where the material facts at issue iti a case are in dispute 

summary judgment cannot be granted (Zuckerman v. City of New 

York, 49 NYS2d 557, 427 NYS2d 595 [1980]). Generally, it is for 

the jury, the trier of fact to deterrnine the legal cause of any 

injury, however, where only one conclusion may be drawn from the 

facts then the question .of legal cause may be decided by the 

trial court as a matter of law (Marino v. Jamison, 189 AD3d 1021, 

136 NYS3d 324 [2d Dept., 2021). 

First, the Verified Complaint asserts that the plaintiff 

''is a New York limited liability company ertgi:3.ged in the 

receivable financi.ng business" (see, Verified Complaint, '.lI 1 

[NYSCEF Doc, No. 1]). However, the defendants havE! produceci 

evidence that the plaintiff e:ntity Quick Funding Group LLC was 

formed in Connecticut on May 2, 202.2 (see, NYSCEF Doc. No. 44). 

While that document also indicates the company was formed in Nev,r 

York on that date a review of t:he recqrds produced. by the 
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Department of State Division of C:orporations does not reveal the 

plaintiff entity being formed on that ciate (~, NYSGEF Doc. No. 

45). Tn Reply, the plaintiff merely asserts in conclusory 

fashion that "in fact, Plaintiff is a New York entity" {see, 

Plaintiff's Reply Memora:ndum, page 5 [NYSCEF Doc. No, 51]). 

Article 4.5 of the Merchant Agreement states that the plaintiff 

may select New York or Connecticut in which to commence any 

lawsuit (NYS~EF Poe. No. 2]). However, pursuant to BCL 

§1314 (bl (1) a nonresident may not maintain an action: against a 

foreign corporation. The statute does :enumerate five· exceptions, 

namely (1) the action is brought to recqver damages arising from 

the breabh of a contract made or to be perfbrmed in New York; (2) 

the subject matter of the litigation is within New York; (3) the 

.ca.use of action arose within New York; (4) the non-domiciliary . . 

would be subject to persbnal jurisdiction under CPLR §302; and 

(5) the defendant is a foreign entity doing business or 

authorized to do business in !'Jew York. Thus, notwithstanding the 

forum selection clause none of those exceptiein::; permit the 

plaintiff to file suit in New York. Thus, there are questions of 

facti which cannot be decided in slmunary fashion, whether the 

plaintiff maintains standing to pursue this lawsuit. 

Therefote I the motion seeking summary judgement is denie.d. 

The parti.es a:re: now directed to enga.ge in discoyery. fµrther, 

turning to some of the s.ubstantive issues rais.ecl in the motions, 
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discovery :tnay also include whether the payment structure 

indicated a definitive term and whether the plaintiff was 

absolutely entitled to repayment in all circumstances. 

So ordered. 

DATED: January 4, 2023 
Brooklyn N.Y. 

ENTER: 

Hon:. Leon RjJlhe1sman 
JSC 
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