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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: _HON. LESLIE A. STROTH PART ’ 52
. Justice | ‘
T X INDEX NO. ~ 155555/2018
ANNA PAULINO, ) MOTION DATE 10/13/2021
Plaintiff, ' '
MOTION SEQ. NO. 002
. -V-
ABNER PROPERTIES COMPANY, THE CITY OF NEW DECISION + ORDER ON
YORK | - ' MOTION
Défendant. ' ‘ ’
X

The following e-filed documents, listed by NYSCEF document number (Motion 002) 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 39, 40, 41, 42, 43, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54,
55, 56, 57, 58 C

were read on this motion to/for JUDGMENT - SUMMARY

The instant fnotion arises out of an action to recover for personal injuries Sﬁstained by
plaintiff Anna Paulino (plaihtiff) 6n November 27, 2I017 w'hén. she allegedly tr'ipped aﬁd fell on |
the sidewalk in front of 154 and/or 158 West 14th Street in New York, NY (the subject propgrty).
Defendant City of New York (the City) moves 'for an order, pursuant to CPLR ,3212’ granting
summary judgment in its favor, dismissing vpléintiff’ s complaint and any cross-claims against it.
Co-defendant Abner Properties Company (Abner) and plalntlff submit opposition to the motion.
The City submlts areply.

| The City argues that, pursuant to the Administrétive Code of the City bof New York § 7-
210, it is not liable for plaintiff's alleged injuries. Administrative Code § 7-210, provides in
pertinent part that “the owner of real property abutting any sidewalk. ..shall be liable for any injury
to property or personal injury, including death, proxim‘ately caused by the failure of such owner to

maintain such sidewalk in a reasonably safe condition.” Further,
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Notwithstanding any other provision of law, the city shall not be liable for any injury to property or
personal injury, including death, proximately caused by the failure to maintain sidewalks (other than
sidewalks abutting one, two, or three-family residential real property that is (i) in whole or in part,
owner-occupied, and (ii) used exclusively for residential purposes) in a reasonably safe condition.

This subdivision shall not be construed to apply to the llablllty of the city as a property owner
pursuant to subd1v151on b of this section. /d.

I. The City’s Motiqn for Summary Judgment

The City afgueé thaf a photograph of the incident location as well as plaintiff’s pleadings
and testimony demonstrate that plaintiff tripped and fell on the sidewalk in front of the subject
property and that the City doesvnot own said property. See NYSCEF doc. nos. 25, 26, and 29 - 32.
The City also maintaiﬁs that the subject premises is not a one, two, or three-family solely
residential property and is, therefore, not exempt from the liability “shifting provisions of
Administrative.Code § 7-210. Furthermore, the City maintains that it did not cause and/or create
the alleged défect that caused plaintiff’s incident, nor did it make speéial use of the subject
sidewalk. |

In Support of its motion, the City‘relies on a record search conducted by a New York City
Department of Transportation (DOT) employee, Omar Cddling. See NYSCEF doc. no. 34. Mr.
Codling attests th_ét he ‘conducted a search for the sidewalk lécated at West 14th Street between
Sixth and Seventh Avenues for the two-&ear period prior to and including the date of plaintiff’s
accident c)n November 27, 2017. See id. at § 3. He also cbnducted a supplementalr search for the
subject location for the six days leading ﬁp to vénd inclgding the date of plaintiff’ s accident. See
NYSCEF doc. no. 35. Additiqnally, the City relies on a search conducted by a New York City
Department of Finance (DOF) employee, David Atik. See NYSCEF doc. no. 36. Mr. Atik affirms
that he conductedv a search of the Property Tax System database used and maintained by DOF in
the regular course (;f ité governmental business for 154-158 West 14th Street, New York, NY. See

id. at g 4. Mr. Atik affirms that, on the date of plaintiff’s accident, the City was not the owner of
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: v‘ | ‘_ the sdbject property. S.’ee-id. atqs. Fdrther, Mr. At1k afﬁr_rns that the subject 'property is classified
| as a “Building Class 06 (office building)’é and not as a.one, two, or three.-family soliely“resiidential
.property. Id atq 6. | ”
| The ‘City, argues that, because.the subject proberty is not owned by the City and does not
fall within the exempt classifications set forth in ‘Administrative Code § 7-210, it is not liable for
" plaintiff's alleged injuries gﬁq that all claims by plaintiff against the City should be dishqisséd;
Additionally, while the City has no Vbu.rde’n to. establish its primq Jacie entitlement' to summary
j‘udgmentto prove its freedorn from liability du'e'to af‘ﬁrmati've' negligerlce or special use, it asserts
that there is no evtdence that the City caused or created the alleged condition or made special use
of the sub_]ect srdewalk The Court of Appeals has held that the Clty may still be held liable if it -
caused and/or created the subject defect and/or made spe01a1 use of the subject sidewalk. See
Yarborough v Czty of New York, 10 NY3d 726 (2008).'The C1ty asserts that the DOT search reveals
no eVidence that the City cagsed and/or created a defect at the subject location. See NYSC_EF doc.
no. 33. Therefore, the City argdes that it cannot be held liable t:or blaintiffs alleged injuries.
II Abner s Opposrtlon _ | |
In opposmon Abner argues that the C1ty has falled to estabhsh its przma facie entitlement
“to summary Judgment It asserts that the City has not proved that it is ot liable. for plaintiff’s :
injuries, as a questlon of fact exists-as to whether plamtlff fell entlrely on the. 51dewalk or on the '
‘ curb, or both. Abner mamtalns that plamtlff s 50 h testimony does not provrde a clear locatlon of
the ac01dent on either the sidewalk or the curb but rather that plamtlff 01rcled an area in the gap
between. the sidewalk and the curb as the locatlon of her acc1dent. See NYSCEF doc. nos. 30 at
12-13; 31. .Further, Abner asserts that during plaintiﬁ’ s. examihation before trial (EBT)? she |

testified that she was cadsed to trip while stepping onto the sidewalk when her left foot was caught
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in the space between the sidewalk anci the curb. See NYSCEF doc. no. 32vat 35, 49.' Thérefore,
Abner argues that a question of fact exists as to the City’s liability because the City is responsible
for the mainteﬁance and fepair of th\e curb and it is not certain whether plaintiff fell due to a defect
on the sidewalk or the éurb. |
Additionally, Abner argues that questions of fact exist as to whether the City caused and/or
cr:ated the alleged defect. It asserts that the City did not show that it did not cause the gap between
the curb and the sidewalk thrdugh its two record searchés. In support of this argumént, Abner
provides an affidavit of engineering expert Jameé M. Bermudez, _who' aﬁests that his insbection of
the subject location revealed that the eniire 63-inch section of the curb has deteriorated and settled
over time, creating horizontal openings and vertical grade differentials between the curb. and the
stdewalk, while the sidewalk is in satisfactory condition and doés not‘present a substantial or
otherwise latent defect. See NYSCEF doc. no. 41 at {4, 11. Therefore, Mr. Bermudez opines thaf
the proximate cause of plaintiff’s alleged trip. and fall 1s the defective graﬁite cufb, which is the
City’s responsibility to maintain. See id. at § 12. Abner relies on this afﬁdaVit to argue that the
City’s motion must bé denied Because plaintiff’s accident was caused by the curb, for which the
City is reéponsible. | |
II1. Plaintiff’s opposition
bPlaintiff also opposes the City’s ﬁqotion, a_réuing that the City has failed to frleet its prima
facie Burden demonstrating that it did not havé prior written notice of the subject defect, as required
by Administrative Code § 7-201 (c) (2). First, plaintiff argues that the Big Apple Méps (BAM)
submitted by the City are “illegible and extremely blurry” and, therefore,.the City should not be
permitted to use them in support of its motion. Secondly, plaintiff asserts»that the City did not

address the issue of prior written notice in its motion, failing to meet its prima facie burden. Even

.
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if the City had addressed this issue, plaintiff maintains that it would not be able to derﬁonstrate a
lack of prior wriﬁen notice because the BAMSs submitted are illegible and blurry. See NYSCEF
doc. no. 48 However, plaintiff assertsv that the BAMs do demonstrate numerous defects in the
vicinity of plaintiff’s accident location, raising a triable issue of fact as to’whetherl the defect was
depicted. See Saﬂchez v City of New York, 176 AD3d 490 (1st Dept 2019) (holding that factual :
issues as to whether a defect is designatéd on the BAM should be resolved by a jury).

Additionally, blaintiff argues that the City"s motion is premature because Court-ordered |
depositions were still outstanding at the time it was ﬁled‘. She asserté that the City filed its summary
judgment motion before either of déféndants’ dcpositions were held, in violation of the Case
Scheduling Order (CSO) issued on March 7, 2019. See NYSCEF doc. no. 50. Plaintiff maintains

. that these depositions are vitai and necessary for the prosecution of her case anci, therefore, thg

Court must deny.the City’s summary judgment motion as pre‘matureb. /

Plaintiff also opposes »Abner’s contention in its opposition that plaintiff fell due to a defect
in the curb, asserting that the evidence demonstrates that the cause of plaintiff‘s accidént was a
defect in the sidewalk. See NYSCEF doc. nos. 30 and 32. Plaintiff argues that her testimony clearly
establishes that she fell on the sidewalk adjacent to the property owned by Abner and that she
circled an aréa of the _sideWalk that was ;aised, cracked, and fractured, rather than the curb, in the
photograph. See id. Further, plaintiff asserts that Mr. Bermudez’s afﬁdavit.contains speculative
and conclusory claims, as it does nof annex any photographs depicting his findings. -

In supp01:t of her arguments, plaintiff submits the affidavit of pfoféssional engineer,
Nicholas Bellizzi, with anﬁexed photographs of his inspection. See NYSCEF doc. no. 47. .Mr.
Bellizzi attests that the subject sidewalk conféine’d substantial defects which caused plaintiff’s

accident. See id. at 19 8-10. Administrative Code § 19-152 (a) (4) provides that a substantial defect
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constituting a tripping hazard on a public sidewalk exists where there is a vertical grade differential
of half an inch or more; or where there is a horizontal defect measuring an inch or more. Mr.

Bellizzi attests that there was vertical height differential of more than half an inch and a horizontal

gap between the curb and sidewalk of over one inch, commonly referred to as a “toe trap.” Id. at_

99 10, 11. Mr.. Bellizzi also aﬁésté that he found substantial fractures and broken-off pieces of
»concrete in the subject sideWalk, .which corrdborateé plaintiff’s testimony, and asserts that Mr.
Bermudez fails to provide a scigntiﬁc basié for his opinion that the curb sunk/settie_d. See id. at
18. Additionally, plaintiff argueé that the Court should not conéider Mr. Bermudez’s ‘a'fﬁdavvit
because it is defective, asserting that the "“v‘Inspecti(')n & Condition.Report” and exhibits which he
rglies on were not annexed to his éfﬁdavit.
IV. The City’s Repl);

 In furthér sﬁpport of its motion, the City submits a reply to both plaintiﬁ’ s and Abner’s

bpposi’gioﬁ paperé. The City argues that both plaintiff’ S pleadings and opposition .s1v1pport the City’s

contention that the location of the accident was on the sidewalk rather than the curb, in con_trasf to

Abner’s assertions. Further, the Cify maintains that a gap between the curb and sidewalk is not

part of the curbstone and, therefore, the City is not liable as it is only responsible for maintenance -

of the curb. The City also argues that the prior written notice requirement of Administrative Code

§7-201is not an exception to § 7-21 Ovand is, therefore, irrele_vaht to the City’s prima facie showing

- of entitlement to surhmary judgment. Additionally, the City notes that neither plaintiff nor Abner

~ challenge the building’s non-City ownership or non-exempt classification.

Furthef, the City argues- that both Mr. Bermud_e_i’s and Mr. Bellizzi’s expert affidavits
should be disregarded as speculative and self-serving, and that Mr. Bermudez’s affidavit in

particular is insufficient because he does not have personal knowledge of the accident and did not

/
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inspect the condition until over four years after the date of plaintiff’s alleged accident. Even s.o,
the vCity maintains that it can only be held liable'for afﬁrmative negligence when work by the City -
zmmedzately results in a dangerous condition, and that Mr. Bermudez attests that the curb
deteriorated and settled over time. Addltlonally, the City notes that Mr. Bellizzi attests the defect”
was on the sidewalk, not the curb, in support of its motion for summary judgment.
Lastly, the City argues theit the motion is not premature beeause all relevant discovery has
been exchanged. It assertsmthat it enehanged the tvsio-year search for the subj ect sidewalk segment
' 'via secure file transfer on September 9, 2021 (see NYSCEF doc. no. 55) and that no deposmon
testrmony could alter the City’s habihty in. th1s action, as it does not'own the subject property and.
said property does not fall vi/ithin,a non_—exempt classification, pursuant to Administrative Code §
7210, |
V. Analysis
It is a well-established principle that the.“function of summary j.udgmerit is issue ﬁnding,
not issue d:etermination..” Assaf v Ropog Cab 'C.’orp., 153 AD2d 520 (lst Dept 1989), quoting
Sillmartv‘ Twentieth Century-F ox F ilm Corp.; 3NY2d 395,404 (1 9‘57)'. As such, the proponent of |
a motion for summary judg'_ment must tender sufficient evidence to show the absence of any
- material issue of fact and the right to entitlement to judgment as a matter of law. See Alvcirez v
~ Prospect Hospital, 68.NY2d .320 (19'86);‘ see qlso Winegrad‘ v New York University Médical
Center, 64 NY2d-851 (1985). Summary judgment is a drasticremedy that should not be granted
where there is any doubt as to the existence of. issues- of fact. See Sillman, 3-NY2d at 404.
Therefore,(i the party opposing a motion for summary judgment is entitled to all favorable
inferences that can be drawn from the evidence submitted. vSee Dauman Displays: Inc. v Masturzo,

168 AD2d 204 (Ist Dept 1990), citing Assaf v Ropog Cab Corp., 153 AD2d at 521.

»
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Although the City démonstrates that it doés not own the property adjacent to the subject
| sidewalk and .t'hat said property does not fall under an exempt building classification pursﬁant tb
Administrative Code § 7-210, questions of fact éxisf regérding whether plaintiff’s injury was
; - caused by a defect 1n the sidewalk dr the curb. The parties seem to agree that plaintiff tripped due |
to a gap befwe_en the sid¢wa1k and the curb at the subject location, but the e);pert affidavits
submitted by plaintiff and Abner faise_ a qﬁéstioh of fa.ct. as to whether the gap was caused by thgv
deterioration/settling of the vcurb _of by a defect in*the .sidéwalk,.vor both. Affordir’ig the parties
opposing Sumrﬂary judgment all faQorable inferences, the Court finds that‘ the City fails to tender
| sufficient evidence to show the absenée of any material question of fact and the right to entitlement
to judgment 'as a matter of law. | |
Accordingly, it is hereby
ORDERED that> defendant City of New'Yor]_("s fnoﬁon for sumrﬁary judgment is deniéd;_
anditis further | |
ORDERED that within 30 'days of entry of this order, plaintiff shall sefvé é copy of this
order upon all parties,_w_ith notice of éﬁtry, and shali file ‘sucvh notice Vi.a‘ N_YSCEF . |

The foregoing constitutes the decision and order of the Court:

—

11 2/2023 .
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