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- SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT:  HON. LESLIE A. STROTH " PART 52
» ' Justice
X INDEX-NO, - 158707/2021
ISMAT JAHAN L ' 'MOTION DATE 02/28/2022
' Plaintiff, . '
i MOTION SEQ. NO. 001
-V- '
NEW YORK CITY HEALTH AND HOSPITALS, :
CORPORATION, | o DECISIOMNOT'_ I%I:JDER ON

. Defendant.
: X

The following e-filed documents, listed. by NYSCEF documentnumber(Mohon 001) 9, 10, 11, 12, 13, 14,
15, 16, 17, 19, 20, 21 v

were read on this motion to/ffor , . DISMISS

" Defendant the New York City Health and Hospitals Corporation (HHC) move pursuant to
CPLR 3211 (a) (7) to partially dismiss the complaint of plaintiff Ismat Jahan (pla.i.ntiff). Plalntiff
opposes the motion. | | |

I Background

| The lnstant motion ‘arises from an action seeking relief for alleged ciyil rights violations
and employment discrimination suffere(l by plaintiff, a 55-year-old woman of Indian ethnicity,
Muslim rel1g10n and Bangladesh national origin, who was employed by HHC as a hosprtal care
investigator since October 7,2013. She alleges she was subjected to employment discrimination
and to a hostile work environment due to her race, religion, age, national origin, disabilities, and
perceiveri -disabilities. Plaintiff also elaims that she was unlawfully retaliated against for
complaining of the discrimination. |

In her complaint," plalntiff alleges many purported instances of discriminatory and
retaliatory behavior upon commencing her employment with HHC. She alleges that. between 2013

.
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and 2018, she was -p-u.rposlely. assigﬁed harder cases, deniéd requésted leéves, subjécf to insulting
comments by her co-wérkers émd supérvisors, transferred fq-di,fferénf unjtS' without explanation, -
denied proﬁotions, and denied tral;ning opportunities. In light of these allegations, plaintiff filed a
charge with Equal 'Employrﬁént Opportunity .Commis.siqn (EEOC). Plaintiff contends that
vafterward, HHC failed to take any corrective action and‘continued its pattern of discriminatory
behavior. |

 Plaintiff also alleges in her complaint that from F eb'ruar§wf to April of 2020, her supérv_isor.
Marilu Nerone did the following: (1) offeréd plaintiff a food 'itém containingvh'am, whiéh she does -
not eat dué to hér rel_igious beliefs,.and \;vheﬁ plaintiff decﬁned, two co-Workers laughed, (2) said
that plainti‘ff We_ls “disgusting,” (3) did not rebr-imand a co-worker.WhQ'told‘plaintiff ;‘We do t_hve.
same with your' peoble” regafdiﬁg iahgliage intcrprefation, (4) did notiiing when plaintiff reported
two co-workers who wefe speaking while plaintiff was speaking, aﬁd (S) reprimaﬁded plaintiff for
reporting two individuals for-ﬁof being masked. NYSCEF doc. né.‘ 1, Coﬁplaint at ﬂSO(a.)- ®,
64. Moreover, Ms. ‘Nerone allegedly d‘énied Plaintiff’s ‘.‘request for lcérning about how to report,”
telling plaintiff that she only taught tWo‘.ot_her individuals because,“tﬁey aré young.” Id. at ﬂ6.5.' In
fact; plaintiff claims that since 2018, she has reque‘s_ted training numerous timés from her
supervisors, but haé been'denie_d same. |

. Plaimiff also alleges in tﬁat during the Obscrvance'of Ramadan, “Plaintiff’s suf)ervisors
escalated the hostile vs;ork ¢nyir0pmeﬁt to further stress Plaintiff.” Id. at 963. She further fnaiﬁtains
that, éenerally, the “Customer Service Department” did not pro;/ide Halal food Aduring celebrations
such as biftl}days. Id. at §64. Plaintiff cléims that this ongoing harasément and poor treatment

caused her to fall ill twice.
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Plaintiff began working from home on April 9th, 2020 and was aliegédly subsequentiy.
subject to “niicroscopié scrutiny, which no other similarly situated employees were.” Complaint
at 1152, 54. She alleges that she was “routinely assjgned complex work tasks tov.hinder abilities to
perform her daily job duties.” Complaint af ﬁS2, 54. Plaintiff contends that in retaliation for an
investigation of the pumoﬁed issues with Ms. Nerone, Ms. Neronevclaimed in an e-mail that

. plaintiff had not beeﬁ working on-an assigned project and did not work on assignments in their
designated time frame. Plaintiff asserté that she asked Ms. Nerone to discuss the issues on June 1.0,
2020, but that, instead, a disciplinary counseling sesSion .was scheduled for July 21, 2‘(‘)_20.
Plaintiff alleges that after Novenﬁbef 2019 she applied for 18 HHC positiéns and was
~ interviewed for three. pbsitions but not hired for any of them. These positions éllegedly were given
to “less qualiﬁéd”'.applicants._Ex. Id. at § 69. Speciﬁcally', a HCPPAZ position and Sénior System
Analyst positions were given to ‘;younger employee[s]” with one year of experience and a “CM3”
position was given to an ern_ploye‘e with “three years of experience”. Id. Plaintiff claims that she

repeatedly tried to trénsfer her poéition but was denied. )

HHC now mdveé to partially‘ dismiss the complaint on the grounds .that: (1) plaintiff’ S
claims are time-barred tcl)i the extent they accrued prior to September‘2‘2, 2018; (2) the complaiﬁt
fails to state a cause of acti_oh for retaliation; (3) the complaint fails to a state a claim of disabillity,
racial, or religious discriminéﬁon; (4) the complaint fails to staté a claim_ for age discrimination

under State Human Rights Law, Executive Law § 290 (State HRL) or the City Human Rights Law,

Administrative Code § 8-101, ef seq. (City HRL).
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II. Discussion
A. Statute of Limitations
_HHC first argues that as. plaintif‘f cdmmenced this action on September 22, 2021, pléintiff’ s :
claims arising prior to September 22, 201 8 are time-barred by the applicable three-year statute of
limitations. Pursuant to CPLR 321 1 (a) (5), the Court may dismiss a cause of action as time barred
hnder the statute of limitations. The initial burden is on the Qéfendant to show tﬁat the claims are
time barred by the applicable statute of limitations., after which “[t]he burden...shifts to the
plaintiff to raise an issue of fact as to whéther the statute of limitations Was tolled or was étherwise'
inapplicable, or whether they éctually commenced the action' within tﬁé applicable limitations
period.” Jalayér v Stigliano, 94 AD3d 702, 703 (2d Dept 2012).
An aétibn to recover damaggs for discriminatory practicgs under State HRL and City HRL
is governed by a three-year statute of limitétion. See CPLR 214 (2); Administrative_f, Code 8-5,02
(d); Koerner v State of N.Y., Pilgrim Psychiatric Ctr., 62 NY2d 442-, 446 (1984). Thé Appellate |
_ Division, First Department has held that otherwise time-barred acts can be consideréd timely under
the “continuing violation” dovctrine where an employer permits discrimination to continue for so . -
long that it amounts to a discriminatory policy or practice. WiZliarhs VN.Y.C. Hous. Auth., 61 AD3d
62,72 (1st Debt 2009). HoWever, in contrast to ongoing harassment and hostile work en\}ironment,
claims of discrete instances of discrimination do\ nét constitute a single continuing pattern of
unlawful cond;{ct Warfanting the applicatioﬁ of the continuing violations doctriﬁe. Id., citing -
National Railroad Passenger Corporatidn v Morgan, 536 US 101 (20025.
" Plaintiff ;iéés not contest that fhe; three-year statute of limif[ations applies to the following

claims: 1) failure to promote to 18 positions for which she applied from November 2019 to present,
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2.) biased performance evaluations in February. 2020, 3) denial of overtime hours, 4) baseless
counseling sessions, and 53 hostile work environment.

However, plaintiff argues thaf to the extent that plainﬁff alleges that she was subjected to

_a hostile work env1ronment prior to September 22, 201 8 such claims are timely as she has
adequately pled a continuous violation. In opposmon HHC argues that plaintiff falls to sufﬁ01ently
plead that any untimely incidents of alleged harassment or hostility were part of the same, ongoing,
hostile work envir_oﬁment, as required by the continuing violation d.octrine.

Here, piaintiff has sufﬁciently raised an issue of fact that the Contiriuing violation doctrine
applies to her hostile work environment claims. She ai_lege's facts to support the claim that HHC
subjected her to discriminatory acts throughout her employment. Specifically, between 2013‘ and
2018, plaintiff alleges that she began: to receive'compljcated and old-cases,' that she ‘was. denied »
leave, that she wae subject to discriminatory language and unfair treatment, that she was denied
premotions or other positions, and that she was transferred to less desirable .positiens. See
Compiaint, q5-42.

As plaintiff raises an issue of fa;:t asto whether the allegations pled Sonstitute a continuing
pattern of unlawful conduct constituting ahostile work environment prior to September 22, 2018,
such claims are net dismissed .atv this early pleading stage. However, plaintiff’s remaiﬁing claims
are deemed time-barred to the extent they accrued prior to September 22, 2018.

B. Retaliation Claims

HHC also argues‘ that plaintiff féils to stete é claim for retaliation. Pursuant to CPLR 3211 (a)
(N, a‘part’y may move to dismiss a claim on the ground that the pleading fails to siate a cause of
action. inon such a motion the Court must accept the facts alleged as true and determine simply

whether plaintiff’s facts fit within any cognizéble legal theory. See CPLR 3026; Morone v
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v
Morone, 50 NY2d 481 (1980) The complamt shall be hberally construed, and the allegations are
given the benefit of every p0551ble favorable 1nference See Leon v Martznez 84 NY2d 83 87
(1994)..
To make a prima facie claim of retaliation under the State HRL, a plaintiff must show that
(1) she has engaged‘in-a-protected activity; (2) her empioyer was aware of such activity; (3) she
suffered an adVerse_emoloyment action based upon the activity; 'and (4) a causal connection exists
" between the protected activity and :the adyerse action. S’ee Sctntiago-Mendez v City Q}; New York,‘
136 AD3d 428, 428-429 Y(lstDept 2016); Forrest, 3 NY3d at 312-313. “Under the City HRL, the
test is similar,:though rather than an adverse action, the plaintiff niust show only that the defendant
‘took an action that diSadVarltaged; him or her.” Ha‘rrihgton v.City of New York, 157 AD3d 582,
| | 5_85 (1st Dept 2018), citing Fletcher v Dakota, Inc., 99 AD3d 43, 51-52 (1st Dept 2012). Pursuant
to the'C‘ity _HRL; the employer’s actiorrs need rrotbe “materially adverse” to the piaintiff, but
merely “reaeonably Iikely to deter a person from engaging. tn protected activity.” William; v New
York City Hous. Auth., 61 _AD3dﬁ62, 71 (1st Dept 2009); Administrative Code § 8-107 (7).
| With respect to' the causal co‘nnection, there is no “bright line to define the outer limits
beyond which a temporal relatlonshrp is too attenuated to establish a causal relationship...” See
Gorman-Bakos v Cornell Co-op Extension of Schenectady County, 252 F 3d 545, 554 (2d Cir
F 2001). Nevertheless, ‘[tIhe cases that accept mere temporal proximity between an employer s
knowledge of protected activity'and an adverse employmentaction as sufficient evidence of
ca’usality..,uniformly hold that the temporal proximity must be- ‘Very_ close’.” Clark County Sch‘.l
. - Dist. v Breeden, 532 usS 268, 273 (2.001) (irrternal citatiortvs omitted). Coorts have hoWever'
recognized that employers rnay have “waited to exact their retaliation at an opportune tirne.” See
Espinal v Goord, 558 F3d 119, 129 t2d Cir 2009). |
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Plaintiff claims, and HHC conéedes, that plaintiff engaged in bfotécted activity in filing an

EEOC charge on September 22, 2018. HHC asserts that plaintiff Qoﬁlplains of two retaliatory acts:
.(1) an e-mail from her supervisor Marilu Nerone’s on May 15, 2020 that included false accusations

- regarding plaintiff and (2) the scheduli‘ng of a disciplinary counseling session on June 24, 2020.
HHC maintains that the two-year. span bé’tween ﬁlaintiff’s September 2018 EEOC complaim and
the alleged retaliatory acts negates any plausible causal connection to establish retaliation.

In opposition, plaintiff a.sserts that HHC fails to consider her continued engagemerit in
proteéted activity after the filing of the EEOC charge and that, regardless, she sufficiently pleads
that there is causal connéc’tion between her actions and numerous retaliatdry actions. In addition
to the two cofnplaints noted by HCC, plaintjff also argues that in retaliation for her EEOC chafge
—as weli as for a complaint she made about anéther employee on May 15, 2020 — HHC retaliated
against her by failing to take any action to resolve the complained-of hostile work environment,
and tﬁat HHC harassed, embarrassed, and humiliated plaintiff in front of patignts and employees,
denied her promdtions and transfers,‘subj ected her to biased performance evaluations, and denied
her overtime hours.

Here, plaintiff has adequately pled tﬁat she engaged in protectéd activify in ﬁliﬂg an EEOC
charge and that her emf)loyer was a.ware of such activity. Addi;ionélly, i)laintiff sufficiently claims
that shé suffered adverse _employmeht actions based on her protected acﬁvity,'including denial of
promotions and transfers, denial of overtime, and subjection to baseless discipline; amounting to
adversé | employment’ actions. Plaintiff é;lsp sufﬁciently pleads that a causal connection exists
between her protected acti_vity and the alleged adverse employment actions. While plaintiff made .
her EEOC charge ;[WO years before Ms Nerone’s e-mail and the scheduling of plaintiff’s
disciplinary counselling session, piainﬁff pleads that HHC took no action following her EE.OC
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complaint on September 24, 20148 and failed to resolve the 4com'plained of hostile work -
environment,,which cansed the adverse*treatment of plaintiff to continue.

In\addressing a pre-answer motion to dismiss,‘the Court only considers the adequaoy of the
pleading and not the substantive merits of the causeof action. As “no bright line” exists to deﬁn‘e
the temporal bounds of a causal connection, the plaintiff has sufﬁmently pled a casual connection.
See Gorman-Bak_os, 252 F 3d 545, 554 (2d Cir 200 ). Accepting plaintiff’s allegations as true, and
drawing all 'inferenees in her favor, as the Court must‘do at this stage of the 'proceeding, the Court
finds that plaintiff has sufficiently alleged retaliation under the City and State. HRL.

C. Race, Religion, or Disability Claims |

HHC next moves to dismiss the complaint for failur_e to state a race, religion, or disaoility
discrimination claim. In the context ofa motion to dismiss, employment discrimination cases are
generally reviewed under notice pleadiné standards and therefore “a plaintiff alleging employment
di_scrimination ‘need not plead [specific fa’cts establishing] a prima facie case_ of discrirn_ination’

: but need only give ‘fair notice’ of the nature of the claim’ and its grounds.” Vig v New York
Hazrspray Co LP., 67 AD3d 140, 145 (lst Dept 2009) citing Swzerkzewzcz v Sorema N.A., 534
US 506, 514- 515 (2002). |

Under the State HRL, plaintiffs must state a prima .facie cairse of action for employment
discrimination by pleading that (1) they are members of a protected class; (2) they are qualiﬁed to
hold the posmon 3) they suffered an adverse employment action; and (4) the adverse action -
occurred under circumstances giving rise to an inference of discrimination. See Stephenson v Horel
Empls. &‘Rest. Empls. Union Local 100 of AFL-CIO,Y 6 NY3d 265, 2_70 (2006); see also F orrest,

3 NY3d at 305.
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| While the analysis‘ of pleading a discrimination claim under the City HRL follows the same
four rubrics‘ as the State HRL, the more liberal intent of the City HRL must be.considered in
evaluating the .adequacy of a plaintiff’s claim. See Romanello v Intesa Sanpaolo, S.p.A., 22 NY3d
881, 884-885 (2013); Bennett v. Health Mgt. Sys., Inc. ,i 92 AD3d 29, 36-37 (1st Dept 2011); Local
Law No. 85 (2005) of City of NY § 7, amending Administrative Code § 8-130 (declaring that the
| provisions ofvthe City HRL “shall be construed liberally for the accomplishment of the uniquely
broad and remedial purposes the‘reof, regardless of whether federal or NeW York State civil and
human rights laws ... have been so construed”). The City HRL applies a more lenient standard
wherein the plaintiff need “only show she was treated differently from others in a way that was
more than trivial, insubstantial, or petty.” Dzmztracopoulos v City of New York 26 F Supp 3d 200, |
216 (ED NY 2014). However, the City HRL is not a “general civility code,” and a plaintiff must
still show “that the conduct is caused by a discriminatory motive.” See .Mihalik v Credit'Agricolé
Cheuvreux N. Am., Inc., 715 F 3d 102, 110 (2d Cir 2013). | |
HHC argues that plaintiff has not sufﬁcientlyfpled‘ facts showing that she suffered an
adverse employment action, in that they did not alter the terms and conditions of her employment.
Specifically, HHC argues that as plaintiff has not alleged any monetary cons'equences resulting
from her allegations, her discrimination claim must fail, Moreover, defendant argues plaintiff has
not sufficiently pled differential treatment based on her protected class, because she failed to
identify similarly situated individuals who are not in her protected class and were treated more
' Vfavorably. |
In opposition, Plaintiff argues that her denial of promotions and transfers, as well as being
denied overtime, materially altered the. terms” and "conditions of her employment, thereby

constituting adverse employment actions. Further, she asserts that she sufficiently pled that she
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was treated differently based on vher protected claes, arguing that the positions fo’r. ‘which she
~ applied were given to less-qualified, younger erhployeesi.

At this prelimihary stage, before discovery has occurred, HHC’s motion fori summary
judgment is denied. Plaintiff sufﬁcrently alleges in her complaint that the alleged insults,
harassment, and degradation she suffered from her supervrsor and co-workers and her negative
performance evaluation were based on her race, ethnicity, and/or national origin. She alleges co-
workers made comments éuch asinsulting her accent, calling her food disgusting, and generally
remarking about her race. Accordingly, plalntlfPs complaint, on its face, is sufficient to w1thstand
a CPLR 32ll(a) (7) challenge.to her State and City HRL causes of action sounding in
discrimination.

D. Hostile Work Environment Claim

Defendant argues that plaintif_f fails to state a hostile work environment claim. To
determine whether a work ‘environment is hostile, the Court must consider whether “the workplace
is permeated withdiscriminatory intimidation, ridicule, and insult that is sufficiently severe or
pervasive to alter}the conditions - of the victimfs employment and create an abusive ‘working
environment.” Harris v Forklifi‘ Sys., 510 US 17, 21 (1993).' Factors to consider include the
frequency of the discriminatory -conduct, its severity, whether it is physically thr'eatening or
hnmiliating, and whether it unreasonably interferes with the employee’s work performance. /d. at
23. |

HHC argues that alleged Sporadic events and comments-do not amount to a hostile work
environment under the State HRL or City HRL. Again, defendant asserts that none of the

allegations sufﬁciently altered plaintiff’s employment.and that plaintiff fails to plead facts to
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suggest the alleged unequal treatment is more than “petty elights and trivial inconveniences.”
Williams v NY City Hous. Auth., 61 AD3d 62, 79-80 (Ist Dept 2009).

Plaintiff contends that she set forth sufficient facts to plead a hostiie work environment .
claim, including_her continuous prometion denials, negative‘perfofmance evaluations, overtime
denials, and counseling sessions. Plaintiff also asserts that she was harassed during Ramadan, a

period of religious'fasting, and that it was this harassment that led her to become physically and

‘mentally ill.

Based on the standards articulated above, and considering all of the circumstances, the
Court finds that plaiﬁtiff has. sufﬁcieﬁtly plead a hestile work environment claim. Plaintiff need
not show that tﬁe alleged Behavior constitutes more than a “petty slight or trivial mconvenienee.”
Williams v NY C;’ty Hous. Auth., 61 AD3d 62; 79-80 (1st Dept 2009). Liberally construing the
complaint_ and accepting all of the fects therein as true, plaintiff sufﬁcieptly pleads that the alleged
con_diti(ms created a hostile work environment.
E. Age Discriminétion Claims
HHC argues separately that plaintiff falls to state a claim for age dlscr1m1nat10n for a failure
to promote and a failure to train clalm To assert a fallure to promote claim under elther the City
HRL or the State HRL, a plaintiff must allege: l)sheisa member of a protected cla$s§ 2) performed
satisfactofily; 3) applied for aﬁd was denied a »promotio’nalv opportunity for which she was '
qualified; and 4) the pesitioﬁ remained open or the position was filled with a person not within
plaintiff’s protected cvlasses. See Pelepelin v The City of New York, 2019 WL 2371880, at *4 (Sup
Ct, NY County June 04, 2019), affd in part, modiﬁéd in part by 189 AD3d 450 (1st Dept 2020).
| ’With respect to plaintiff’s failure to train claim; HHC argues that plaintiff fails to plead -

facts showing that eight of the positions for which she claims to have applied cither remained open
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or were filled with épérson not iNithin plaintiff’s protected class. As to plaintiff’s claim for failure
to train dile to age discrimination; HHC argues that her complaint lacks sufficient facts to show
thet any such fatilure would constitnte an adverse employment action.

The Court declines to dismiss these claims at this early pleading state. Plaintiff plainly-
alleges that positions that she applied for were giyenlto younger, less experienced employees, as
discussed above. Plaintiff maintetins that that she applied for 1-8'positions from November 2019
thr_ough the present and received interviews for only three of these positions, which were ultimately
unsucessful. The positions were given to individuélsoutside of Plaintiff s protected clésses and to .
individual less qualified than her. For eaclri of the above promotions, plaintiff aQequately pled that |

“she was denied these positions, for which she was qualiﬁed, in fav_or of younger employees who
were .less experienced than her. )

Moreover, plainti—ff all'e‘ges thét'the foilure to train resulted in‘adverse employment action’
in the form of denied p'romotions, negative performance evaluations, and transfers, which would
make it plausible that such fallure to train constituted a materially ad\ierse change in the condltions
of plaintiff’s employment C. f Henvzll v Metro Vi ransp Auth., 600 Fed. Appx. 38, 39 (2d Cir
2015). The denial of opportunities to enhance her skills and receive tramlng, directly impacted

- plaintiff in her' evaluations and her attempts at seeking promotions and transfers. Thus, plaintiff
adequatel.y nleads that HHC’s .actions constituted an adverse employment'action. Therefore, the
"Court denies HHC’s motion to dismiss plaintiff’s ciaims for failure to promote and failure to train
for age discrimination. |
F. Conclusion

In sum, liberally ‘con_struing the complaint, plaintiff has sufficiently pled her discrimination,

retaliation, hostile work environment, failure to promote, and failure to train claims. HoWever, any

168707/2021 JAHAN, ISMAT vs. NEW YORK CITY HEALTH AND HOSPITALS CORPORATION Page 12 of 13
Motlon No. 001 .

[* 12] | - o ' . . 12 of 13



- 3 _ . — TNDEX NO. 1587077 2021
NYSCEF DCC. D‘D\ 22 . » ‘ o _ RECEI VED NYSCEF: 01/12/2023

of plaintiff’s claims accr_uing pridr. to September 22, 2018, with the exception of plaintiff’s hostile
work environment claim,l are dismissed as untimeiy,- 'oﬁ consent of the parties. '
Accordingly, it is -heréby
ORDERED that defendant the New quk City Health and Hospitals Corporation’s motion_
to dismiss the complaiﬁt is denied in part and grahted in part, as outlined below: |
It is ORDERED that plgintiff’ s claims accruing pribr to September 22, 2018, with the
. exception of plaintiff’ s hostile work en&iroﬁment claim, are dismissed as untiinely; and it is further
'ORDERED that all other parts of HHC’s motion afe denied in their entirety; and it is further
ORDERED that notice of entry of this decision and order shall be served and filed within
30 days of the date of thfs order; and it is further | |
ORDERED that defendant shall serve an answer to the complaint or‘otherwisé respond

thereto within 20 days from the date of said service. :

.. The foregoing constitutes the decision and order of the Court. |

1/11/2023
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