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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS : CIVIL TERM: COMMERCIAL PART 8 
- ---------- ~· - ------- -- - ~-------~---x 
CHICAGO INSURANCE TITLE COMPANY, 

Plaintiff, Decision and order 

- against-::- Index No. 507480/2018 

BROOKWOOD TITLE AGENCY LLC~ ~ MENDEL 
ZILBERBERG, 

Defendants, 
------·'-'. ·-·--· ·-----·----- ·--· .. -·• V ---·-· ----. --x. 

PRESENT: HON. LEON RUCHELSMAN 

January 31, 2023 
Motion Seq. #3 

The plaintiff has. moved pursuant to CPLR §3212 seeking summary 

judgement on the second and third causes of action in the amount of 

$650,000 plus interest from April 13 · .. , 201B plus costs and 

disbursements. The defendants oppose the motion. Papers were 

submitted by the parties and arguments held. After reviewing all 

the argurrtents this court now makes the following determination. 

As recorded in prior otders the plaintiff a title insurance 

company sued Brookwood Title Agency LLC, a policy issuing agent and 

Mendel Zilberberg. The basis for the lawsuit follows.: In 2003 an 

individual, Esther Tischler owned property located at 4316 17th 

Avenue in Kings County, on May 12, 2003 Esther's sister in law 

Jeanette Tischler was appointed a guardian ad litem for Esther in 

an actio.n entitled Tischler v. Fahnestock & Company Inc,, and Gold, 

'.I:ndex Number 11341/2003 (~, NXSCEF Doc .. No, 78]), Qn Jar1uary 3, 

2004, Jean¢tte deeded the property to Esther's brother Harold 

Tischler. Harold .obtained a loan for $650,000 and granted the 

lender, Approved Funding Corp~· i [hereinafter 'Approved;] a: mortqage 

in the prope.rty .. Title insurance was obtained from Brookwood 
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underwritten by the J~1ainti.ff he-rein insuring' t"lre, mortgage-. On 

September 18_, 2dl2 the Supreme Court :oJ: Kings County _issued ap. 

order cance.lling the mortgage and voiciin•g the co"nveyance of the 

:prope-rty, and restoring the pr-cJpe.tty to Esther. That 'O;rder stated 

that Esther Tischl.er was the \\sole. owner;, of the prpperty and that 

the note ex.e.cuted ·by Harold shoulc::l '~riot affect or obligate Esther 

Tischler in any way in her owners-hip of the .property'' (S·ee, Order 

and Judgement dated September 18, 2012 (NYSCEF Poe. No. BBJ). Upon 

the -c_anceil-ation of t_he mortga_g·e th_e plairitif f satis,fied its 

obli~latiorts. to Approved and tendered the policy. limits to Approv.e<:l. 

Thus, e:ssentially, the plaintiff wa.s required to tencier the policy 

limits when the i.nsut:e_d. mor-tg.age Wi:;l.S invalidated.. The plainti-ff 

argues there are rto questions of fact that Brookwood's failure to 

adequately examine the :chain -of title or the. mortg-age caused this 

pc1yment. Specifi_e._ally ,, t:he plaintiff as.se._rts that Brookwood should 

have investigated that Jeanette, a :mer.e guardian ad litem, had.. no 

:authority to transfer the deed to· Harol.cl.. the pl_a.:L-ntif"f seeks a 

_s,umma.ry determination concerning the d.ause:s of action against 

Zilberberg fbr the breach of a personal gu,aqrnty and against both 

.defendants s·eeki:ng i11.de;mnificatioh. The defendants oppose the 

motion arguing the plaintiff has failed to elim.inate all questions 

of fact. 

Cotrclusiori:s .. of Law 

Where the material facts at issue in a cas.e are in dispute 
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summary judgment cannot be granted (Zuckerman v. City of New York, 

49 NYS2d 557, 427 NYS2d 595 [19801). Generally, it is for the 

jury, the trier 0°f fact to determine the legal cause of any injury, 

however, where only one conclµsion may be drawn from the facts then 

the question of legal cause may be decided by the trial court as a 

matter of law (Marino v, Jamison, 189 AO3d 1021, 136 NYS3d 324 [2d 

Dept., 2021). Thus, to succeed on a motion for summary judgement 

it is necessary for the mqvant to make a prima facie showing of an 

entitlement as a matter of law by offering evidence dentohstra:tihg 

the absence of any material issue of fact (Winegrad v. New York 

University Medical Center, 64 NY2d 851, 487 NYS2d 316 [1985]). 

Moreoveri a movant cannot succeed Upon a motion for summary 

judgement by pointing to gaps in the opponents case because the 

moving party must affirmatively present evidence cfemonstrating the 

lack of any questions of fact (Velasquez v. Gomez, 44 AD3d 64 9, 843 

NYS2d 368 [2d Dept., 20.07]) . 

"A proper foundation for the admission of a business record 

must be provided by 5ornec:me with personal knowledge of the maker's 

business practices and procedures" (Citibank N.A. v, Cabrera, 130 

AD3d 861, 14 NYS3d 420 [2d Dept., 2015]). In this case, the 

plaintiff submitted th~ affidavit of Staci Ulrich, senior 

recoupment counsel of the plaintiff who stated that she review,ed 

the plaintiff's reco.rds in connection with t.he payment made (.~; 

Affidavit of Staci Ulrich [NYSCEF Doc. No~ 74]). Specifically, .sh.e 
' ' 
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stated that she was famiiia.r with -all the faG-ts an<;l_ .cirqumstan_ces 

of the lawsuit based upon her own -.personal t.no:\;lledge and: a revi~w 

of the records mai:ntained by the plaintiff (see, Affidavit of Staci 

Ulrich" 11} -. She further -s-.tated that :as $e·qµrity for +.h~ no.te 

Harold obtained in __ exchange for $650,000 Harold executed a mortgage 

and that ''in connection with the Insured Mortgage. tran·sacti-bn, 
. . 

.Approved Fun.ding. ·corp.,. it's :slicces,~mrs and/o.r assig_ns, -obtained a 

loan :policy of title insurance from: .Brookwood, uncierwri tten by 

Plaintiff, _in-the' amount of $'650, OQ.0 .00- t_nsur-ing, inter alia; that 

the Insured Mortgage was a: va,lid -first Lien ori the Prope.rty'' (.see, 

Affidavit of Sta_ci Ulrich, <JiiB}. She further states that following 

the c-a.cncellation of that Ino.l;."t_gage by or:der in September 2012 '~-on 

February 19, 2015, Plaintiff, riot as a volunteer, but pursuant to 

its ob-ligations "Under the Policy to the tns:ured,- tenciered the 

.Policy- lim1t,s in. the amoµnt of $·65.Q, 000 .·on to- the, Insured" (s-ee, 

Affidavit of Staci Ulrich, 'Jl25). Thus,. the plaintiff has 

.e·sta.blished the admis.sibilit-y of .records re.lied upon since -Ms. 

_Ulrich_ hcJ.d knowledge .of the plaintiff's practices .and pr.ocE:oduz-es 

(see, cadlerock Joint Venture L. p:. v. Trombley, l_s·o AD3d 957, 54 

N¥S3d 127 ["2d be:rit., 2017] ) • ·Tf:le specific- record in suppO"rt of the 

motion seekin9 summary j udgeinent is a loss of payment statement 

which demonstrates the paymen:t by the plaintiff of $.650, (J.00 for· 

wn.ich it seeks recovery (see( NYSCEF Doc .. No. -89.). Further., Ms~-

Ulrich provided a supplemental affidavit wherein .she furthe.r 
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:demonstrated her knowl-edge o,f pla:Lnti.ff' -s record keep-i_ng pr:.actices 

.i3-n.d he,r P<,;1sis fQ::i;:- h~r ·¾,nowledge regq";t:-ding the facts of the case 

especially the paymerit made in the amount of $650,000 (see, 

Suppl.emental Affidavit [NYSCEF Doc. No. 109]). Tti.e proper 

foundation for the. admission of such doct1me:ot has been provided by 

Ms. UlrJch who ·e:stablish familiarity- with the recd.rd keepJng 

practic_es of the plainti_ff (see, JPMor.g-an Chase Bank N .A-.• v. Rads 

Group Inc., 88 AD3.cl 766, 930 NYS2d $99 l.2.d Dept.,. 2011]). 

The defendants argue that first, there is no evidence a claim 

was ever submitt:ed ur:i:det the title- insurance policy at all and that 

ih any event the. :plaint.if f failed to ~stablish the l.o-ss payment 

state_m_en.t was produced in the reg_ul·ar course bf bus-i-h·ess. and thus 

there are questions of fact about its authenticity. HowE!ver, as 

noted, the aff:idavits of Ms. Ulricf). provides the necessary 

evi<len.tiary support for the contentions. There are ri"o q1i"estions of 

·fact r.aised merely because Ms. Ulridh =did rtot adequ-at.ely explain 

the nature of her s=.enio.r status qr r;i.qw ·:;,:he' acquired_ the r:equisite 

knowledge of the plaintiff's bu.s.ine.s:S practices. I,ride.-ad, the 

supJ?lementaI affidavit provided eliminated any of these potential 

:Lss:u.e.s. Conseque.ntly, there are n.o questions that raise any 

·tactual issues regarding her ability·- to _provide .ct. :fo_µpdation for 

the authentication of the pay 1-oss document_ or to pr'civide g-e:netal 

information in support of the summary judgement. request. 

Next, concerning the g1.,1aranty, the defendant argues there are 
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qu:e.stions of fact whether the de_fendant Ziil:ierb~rg intended to 

gu-a,ranty situations .such as this C:E):$e wbich do not ihvol.ve .. trusted 

escrow funds. The: defendant points to a letter he sent the same 

day the amendment and guararity was signed wherein he. expresses 

concern about the nature and scope of t_he guaranty (see, Letter 

lNYS-CE.F Doc. No.. 10-5.] ) • However,. it is well settl"ed that an 

agr.e·ernent that is. clear and unambiguous on its fa.Ce shall be 

enforced according to its plain terms (Greenfield v. Philles 

.Records Inc., 98 NY2d 562, 750 NYS2d 565 [2002]). Extrinsic 

evide-n:ce demonstrating the true intent of the parties. is generally 

ina.dmi•ssible (Pe·ntacon LLC v. 422 Knickerbocker LLC,_ 11$5. AD3d 829, 

8.6. NXS3d 177 (2d Dept., 20lf3]) . Such extrinsic evidenc.e may be 

admi s.s.ibl e if a:n ambiguity exists and whetl:1 er such -ambiguity exists 

is a question of law {.NRT New York, LLC, Brown, 167 AD3d 764, 89 

NYS3.c;i. 6,95 [2d Dept·., 2018]) . Furthe-.r,_~ extrinsic evide.nc-e. may not 

be $ubmitted to create an antbi-gui.ty. (B-rad Fi. v. City -o-.:r New York, 

17 NY.3d 180, 921. NY'S.2.o. _i21 [201 7]) .. A. contx:act will be- considered 

ambiguous if susceptible. to :more thari one interpretation. ( id) . .The 

terms -of the guaranty are clear .and are not ambiguous in any 

m_q1.nne r •: As the Appe·l late Divis-inn coricl uded in. examini pg the 

gua·r·ant;Y. "in the. ·f-.irst clause qf· the guaran:ty, Zilberberg 

guaranteed ·:srookwood I s per"fcYrmance of its obligations under th·e 

issuing agency contract. Since that contract inclllded an obligation 

to indemnify, such indemnification obligation was covered under the 
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guaranty" (see, Chicago Title Insurance Company v. Brookwood Title 

Agency LLC, 1'79 AD3d 887, 114 NYS3d 703 (2,d Dept., 202Q]). Thu~, 

there are no questions of fact raised by any subjective belief 

Zilberberg maintained about the scope of the guaranty. 

Therefore, based on the foregoing, the motion seeking summary 

judgement on the second and third causes of action iS granted. 

So ordered. 

DATED: January 3:1, 2023 
Brooklyn NY 

ENTER: 

Hon. Leon Ruchelsman 
JSC 
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