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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS : CIVIL TERM: COMMKRCIAL PART 8 
-------·-· .... -----.- ·------· -··---·------. -------)( 

PEET'S COFFEE & TEA HOLDCO INC., 
Plaintiff, 

- against -

NORTH AMERICAN ELITE INSURANCE COMPANY, 
Defendant, 

. ---·--:-·-· . . ---.----- .. -- : ... --.--.------.---.----- ·X 

PRESENT: HON. LEON RUCHELSMAN 

Decision and order 

Index No. 504.770/21 

February 15, 2023 

Motion Sequence #4 

The plaintiff has moved pursuant to CPLR §2221 seeking to 

reargue a portion of a decision and order dated May 2, 2022. The 

defendant opposes this motion. Papers were submitted by the 

parties and arguments held. After reviewing all the arguments 

this court now makes the following determination. 

AS recorded in prior orders, the plaintiff, a Delaware 

corporation with a principal place of business in California, 

commenced this action seeking business interruption insurance 

resulting from damage caused by COVID-19 as well as the 

government imposed shut-downs that were i.mposed i.n the wake of 

the COVID-19 pand:emic. The court dismissed the lawsuit finding 

that the presence of COVID-19 at any of the plaintiff's locations 

did not result in any physical loss or damage and consequently 

could not recover for any business interruption insurance. 

Upon reargument the plaintiff asserts the court failed to 

consider relief sought pursuant to conimtinica:ble disease response 

coverage which does not .i;:equire any showing of any physical loss 
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·or damage. Furt;h~.r, the plq.intiff also -argues the. court, in the 

prior .. decisi-.oh, impermissibly failed to cons.:i,..der th~. facts of tl1e 

complaint as true, which alleged the existence of COVID:-19 at 

many o-f the· .plaintiff's loc.ati'Ons and concluded, w:itbout the 

benefit of discove-ry, that there was no evidence of such presence 

of COVID-19 at any of the locations. The defendant argues that 

·insµrp..nce p~ovision was neve·r.• trig:gered there.fore that 1a·n:guag.e 

does .n.ot permit a:ny reqovery and in any event the motion seeking 

reargurnent must be deni~d. 

Conciusions of Law 
.A moti.on to •r.ea:r:-gµe must .be based, upon the fact the court 

overlooked or mis.apprehencled fact or law or for some other reason 

tnistak.e.·nly· .p.rriv~q at iri it.q1 earli:f;:!.r decision (Deutsche B-a:nk 

National Trust Co ..• v ... Russo, 170 _AD3d 952, 96 NYS2.d.. 617 [2d 

Dept., 2019]) , 

The in:surail..ce, provision in q_u··estio.n states that "if ;;in 

INSURED. LO:CATI•N owned, leas.ed or rertteq. by the Insured has the 

actual not s:u::ipected presence of COMMUNICABLE DISEASE and acctes·s 

to such INSURED LQCA'i't.ON is· limited; t(;:'!trtricted or prohibited by: 

a. an order of an authorized governmental agency regulating the 

actual not suspecte:d presence -0f COMMUNICABLE DISEASE;" or 

b. .a decision. :Qf an Officer of" .the t"nsured .. as a, result of the 

act.ual not sueipected presence of COMMUNICABLE DISEASE'' then such 
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coverage is available (see, Insurance Policy, page 37 [NYSCEF 

Doc. No. 2l). The cornplaint only alleges coveragebased·upon 

governmental shut-down orders and not the decision of any officer 

of the insured to close the locations. Thus, Section B of the 

complaint which introduces paragraphs 152-157 states that 

"COVID-19 and the Resulting Governmental Orders Triggered the 

Policy's Interruption by Communicable Disease Covera:ge" (id). 

Any other language irt the complaint suggesting the locations· 

remained closed due to indep.endent decisions of an officer of the 

insured as required by option b of the insurance contract are 

unavailing. First, Paragraph 104 of the complaint states that 

"because of the physical loss· cir damage caused by COVID-19, the 

Coffee Businesses appropriately shut dciwn or partially limited 

opE!rations. The operations remained closed or limited until it 

was clear that it was safe to reopen for employees, customers and 

guests, consistent with aciherence to the Coffee Businesses' 

strict an<:i rigorous protocols and health and safety guidelihes in 

place to prevent the spread of COVID-19 on insured property and 

to reduce the likelihood of individuals' exposure to coVrD-19 and 

aff·ected property" (id) . However, that paragraph does not state 

the shut:-down was the result of a decision imposed by an officer 

of the insured. Rather, the requirement any location shut down 

or curtail its business was solely the re-sult of governmental 
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shut-down orders. While the plaintiff may have maintained 

rigorous procedures for· re-opening,. those standards were 

implemented to satisfy governmental prerequisites for reopening 

and no location was permitted to reopen without government 

approval. Again, paragraph 117 states that "the Coffee 

Busine$ses' operatiorJs remained closed or appropriately limited 

until it was clear that it was safe to reopen for employees and 

guests, consistent with adherence to the Coffee Businesses' 

strict and rigorous protocols i3.nd to 11.ealth and safety guidelines 

in place to prevent the spread of COVID-19 on insured property 

and to reduce the likelihood of individuals' exposure to COVID-19 

and affecteci property" (see; Complaint 'lI117). Protocols employed 

by the insured to safeguard the public upon reopening does not 

mean an officer of the insured ·ordered the shut_;.down: in the first 

place. Paragraph 154 which states that "access to those 

locations has been limited, restricted; or prohibited both 

because of the ordets by authorized government.al a:genci-es and 

because of decisions by officers of the Cdffee Businesses as a 

result of the actual presence of COVID-19" (see, Complaint '3[154) 

is conclusory with regard to any o.fficer of the insured and does 

not raise any que-stions whether that option was ever employed. 

Thus; there is no contention the insured ordered any shut-dowh at 

all. 
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Therefore, iri order for the plaintiff to avail itself of 

this coverage the plaintiff must demonstrate the governmental 

shut-down orders were issued due to "specifically confirmed 

COVID:-19 cases on plaintiffs' properties" {Broadwall Management 

Corp., v. Affiliated FM Insurance Company, 2022 WL 3030315 

[S.D.N,Y. 2022]). Moreover, the plaintiff must demonstrate the 

government required shut-downs specifically due to the presence 

of COVID-19, not because shut-down orciers were issued to all non­

essential locations whether or not any COVID-19 existed at any 

particular location {see, Spirit Realty Capital Inc., v. Westport 

Insurance Corporation, 568 F.Supp2d 470 [S.D.N.Y. 2021]). As the 

court noted in Dakota Girls LLC v. Philadelphia Indemnity 

Insurance Company, 524 F. Supp3d 762 [Southern District o-f Ohio 

Eastern Division 2021] "these provisions contemplate an outbreak 

of c:ommunicable disease on the insured 1 s premises, not an 

outbreak affecting the public at large" (id). That decision was 

affirmed (~, Dakota Girl5 LL'C V •, Philadelphia Indemnity 

Insurance company, 17 F4th 645 [-6 th Cir. 2022]) wherein the court 

stated that "Dakota Girls also never alleged that Ohio's 

statewide shutdown order arose 'directly' (or even indirectly) 

from an illness at the premises. Nor could it have. The Director 

of Health's order was framed in general terms and applied to all 

'Facilities Providing Child Care Services.' It was also couched 
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as a prophylactic measure 'to avoid an imminent threat with a 

high probability of widespread·exposure to COVID-19,' not as a 

response to a specific illness dis(.';ove:red at appellants' 

preschools or anywhere else" (id., see, also, Salon XL Color and 

Design Group LLG v. west Bend Mutual Insurance Company, 589 

F.Supp3d 590 [Eastern District of Michigan Southern Division 

2022]) . 

First, a careful review of the complaint demonstrates the 

plaintiff never asserted the unequivocal presence of COVTD-19 at 

the locations or that governmental orders were directed at any of 

plaintiff ls Iocati.ons. Paragraph 72 of the complaint stated that 

since COVID-19 was a pandemic its· presence was "presumed to be 

present ever:ywhere" (see, ComplaiDt, <JI72 [NYSGEF Doc. No. 11). 

The riext paragraph of the complaint asserted that as a pandemic, 

COVID-19 was "statistically certain/I to be present in the 

plaintiff's. locations ( id at '1[72) • Paragraphs 82 and 83 o.f the 

complaint assert that:. there were 273 employees confirmed with 

COVID-19 and 1,719 GOVID..-19 incidents reported at the locations 

thus demonstrati:ng the exi_stence of the disease at the locatio.n. 

However, there is no unequivocal assertion that COVID-19 existed 

at any of the plaintiff's locations, Even if the above 

assertion,s were sufficient t,o definitively allege the existence 

of COVID-.-19 at any of the locatiohs the complaint does not assert 
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that any governmental authority required shut-downs due to any 

specific presence of CQVID-19 at any of the plaintiff 1 s 

locations. The plaintiff1 s locatio_ns, like numerous stores 

throughout the country, were shut down regardless of any actual 

COVID-19 at any of the locations and without the knowledge of 

such presence of COVID-19, if any. 

The plaintiff insists that "there is ho law, as NAEIC 

self-servingly suggests, that 'general' statewide orq_ers limiting 

access to insured properties at which c::ommunicable disease was 

present cannot trigger the Communicable Disease Coverages" (see, 

Memorandum iri Reply; page 3 [NYSCEF Doc. No. 90] ) . It is tn1e 

that no law prohibits this insurance coverage where general 

governmental orders are issued. However, it is also true that 

the language of the specific insurance policy and its 

interpretation must be examined. Thus, courts that have 

considered similar language to the one in this case have all 

uniformly held that in order for this provision to be applicable 

the shut-clown order must be dire-cted at the specific locatio11.s in 

question ahd not to the public in general. Thus, in Paradigm 

Care ahd Enrichment Center LLCv. West Bend Mutual Insurance 

Company, 529 F.Supp3d 927 [Easter District of Wisconsin 2021] the 

court rejected the arguments presented here that the phrase "'at 

the insured premises' must be read so narrowly and so against the 
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interests of the. p:.o1icyh.olde,r tha,t .a na-tionwid,e pancl~mic c-learly 

alleged to.- have a.ffecte_d (Pl.airttiff.s' J operations soIJLeho.w 

excludes premises affected by the shtitdown orders within their 

geographic: .areas'' "{id). The- ·court ··Goncluded tn.ose· a;rgum~n.ts 

"gloss over t_he plain meaning of the terms of the Communicablt.3 

Disease provision" (id). The Seven.th Circu:it affirmed that 

determi•nation ( see·, Paradigm Care and Enrichment ce:ntei LLC v. 

West Bend Mutual Insurance Company, 33 F4th 417 [7 th Cir. 2022]). 

The court explained the policy in that case stated the insuranc.e 
. . 

would .be availa;ble if the gov·ernment shut-dowh. orders were "due 
. . 

to" the exist.enc.E:l. pf a c_omrnunicable disease at the location. 

While the policy did not define the phtas.e "due to" the court 

-n.oted that some .c:onnec..tion be.tween .the disease at the premises 

.arid the shut-down orde)'.'.S wa~. surel-y in:i:plied, The coli.rt stated 

that "in no sense were the executiv1: orders at issue here caused 

·_by a COVID-19 outbreak at the Cente:rs (or, for tha.t m~tter,; at 

any oth;er specific location).• Rci:thter, 1;:;_he orde.rs we.rE:'l general 

prophylactic measures taken _to slow, supp:r::-ess, ahd .stop the . . . 

;ipread. of CDVI 0-1.9. The:se sarri:$ executive· ·orders wo-uld ha:ve· been 

promulgated verbatim even if the Centers ha:d not existed. Thus, 

the orders. we::r:e· riot issued· '"due to" 'co·nctitioris at the Cente·rs' 

pre]niE.>e:5-." (id.).. Again, ;Ln ·Crestwood 'Child Care· ·& Learning ·Center 

v. West Bend Mutual Insurance company. 2022 WL 625087 [Western 
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District of Kentucky Louisville Division 2022] Crestwood a day 

care center sought cormnunic::able disease coverage similar to 

plaintiff in this case. The court denied such coverage holding 

that "Crestwood failed to allege that the Commonwealth imposed 

the shutdown order due to any outbreak that occurred at the 

daycare itself ... Becavse the text of the communicable-disease 

outbreak provision is unambiguous; Crestwood could not have any 

'reasonable expectation' in remuneration for losses outside of 

the policy's reach'' (id). 'Finally, in Terry Black's Barbegue LLC 

v. State Automobile Mutual Insurance Company, 22 F4th 450 [5 th 

Cir, 2022] the court held the communicable disease coverage, was 

unavailable where the governmental restrictions did not "result 

from" the presert'ce of any COVID-19 <:l.t the premises. The court 

explained that "TBB alleges the civil authority orders were 

issued 'following' guidance from the Centers for Disease Control 
' ' 

and Prevention advising individuals to social distance and take 

other precautions to prevent the spread o:f COVID~19. This does 

not allege the requisite causal relationship between the civil 

authority orders and TBB 1 s exposure to COVI0-19 to trigger REE 

coverage. And from a common sense understanding of the onset of 

the pandemic, the civil authority orders were not caused, even 

tangentially, by TBB 1 s alleged or actual exposure to a Contagious 

disease. The civil authority orders "resulted from" the global 
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pandemic and the need to take measures to contain and prevent the 

spread of COVID-19. The language in the orders indiq,:tes that 

they were enacted to avoid exposure toCOVID--:19, not because of 

exposure to COVID-19. In fact, those orders say as much in the 

introductory declarations'; (id). 

Likewise, in this case the plain reaciing of the communicable 

disease provision implies a connection betwee:n the diseas.e, the 

location and the governmental shut-down orders (see, Green 

Beginnings LLC v. West Bend Mutual Insurance Company, 2022 WL 

17 00139 [7 th Cir. 2022 ]). Indeed, if the shut-down orders would 

have been issued in any event, then there is no causal connection 

between the shut-down order and the presence of COVID-19 

sufficient to seek the insurance coverage (Treo Salon Inc., v. 

West Bend Mutual Insurance Company, 2022 WL 16848203 [Southern 

District of Illinois 2022]). Although the insu,rance policy in 

this case does not contain the language such as "due to" or 

-resulting .from1/ it 15 clear the ~hut-down o~der~ ~ust b• 

directed to the specific locations in question and.not to the 

general public that were promulgated as a result of COVIO-19. 

The specific language of the policy provision states that the 

coverage is available where ''an order of ari authorized 

gove-rnmental agency regulating the actual hot suspected presence 

of" COVID-19 prevents access. However; no such order was ever 

10 
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issued. The complaint (see, Complaint 1iJrl05--l 18 [NYSCEF Doc. No. 

1]) describes the governmental orders issued in the various 

states. where the plaintiff maintained businesses and those 

governmental orders were not issued regulating the actual 

existence of any COVID-19 at all. Rather, such governmental 

shut-down orders were general orders issued to the general 

public. Indeed, even if is true that COVID-1:9 existed at the 

plaintiff!s locations, an inference that does not satisfy the 

actual presence requirement, in any event that is not why the 

government issued shut-down orders. Those orders would 

undoubtedly have been issued regardless of the covrD-'-19 status of 

any of plaintiff's locations. Consequently, no such communicable 

disease coverage is available and the motion seeking reargument 

is denied. 

So ordered, 

DATED: February lS, 2023 
Brooklyn, N.Y. 

ENTER: 

11 

Hon. 
JSC 
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