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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF I<INGS" : CIVIL TE;RM: COMMERCIAL 8 

-------------------. - ._-------- .---·--·--. ----x 
QIN dHEN, ind_i vidually and as. a shareho-lder 

derivatively in the narne of Mr. Q's Grill 
House Inc·. , 

Piair1tiffs, 

- against -

DI.AN JIAO CHEN QING WEif 

Defendants, 

MR~ Q' S GRILL HOUSE- INC. ; 
No~inal D~fendaht, 

----. ----·------. ·. -· - <-------------. _. -·-. -----x. 
PRESENT: HON. LEON RUCHELSMAN 

Decision and order 

Index No. 508006/2022 

February- 27, 2023 

_Mo"tion Seq. #1 

The plciin.tiff hais moved s-eeking -i::o strike the ·ctefe,nda,nt '· s 

answer pursuant to G"PLR §3126 for the failure to provide 

dis'cov.ery, sJ;:,ecific·a:Tly co,rporate· books and· records_. "The· 

deifendant _has ·opposed the motion arguing the-re is ho evidence the 

plaintiff is an owner of the corporation-. Papers were submitted 

by the parties and arguments held. .Afte.r reviewing all the 

argumeri.ts this court how ma·kes the fo1lowing determination. 

According to the complaint filed the plaintiff asserts she_ 

is a one third owner of the defendant Grill House, a restaurant 

located at 5302A 8th Avenue in Kings County. 'I'be cont"pl.aint 

alle_ges. the. plaintiff wa.s not a1N"arded any pro.fits and that in 

f_act the. busine_ss had been sold without he.r consent. The 

¢omp1i;tint alleg:es causes .of action for breach of contract, breach 

qf fidue-iar.y duty, misap_prop_riation, cqnversiQn, unjust 

efi.ri.chment., a declarator;y ju¢geinent, an ,;,.ccounting and an 
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inspection of book.s and reco.rds, I:ndee.d, th.e, crux of ttiis ino.t.i_ori 

-is tha . .t the o.efend.ant has no.t prov.i:ded p_laintiff w.i.±;.h any _of the 

corporate bool<s and records. As noted, the defendant asserts the 

plaintif'f iei" not an owner and cons·equently is :not entitled to a..ny 

.books and records. 

Conclusions ot taw 

It is we.11 settied tha::t th.e tr_i-~l court maintains brqad 

discretion concerning the discovery process and any sanction for 

a,ny violati_on (Bouri v. Jacks-on, 177 AD3d 947, 113 NYS3d -2 32 [2d 

Dept_. r 2019.T.) . The sev·ere sancti.on. of striking a pleading is 

appropriate where .. it can be demonstrated that the failure to 

comply w1th q.isq:1very· was th_e res_ul-t of .wilful and. ·i;:ontumaciou-s 

condl,lct (Rosenblatt v. Franklin Hospital Medical Center, 165 AD3d 

862, $5 NYS3d 488 [2d Dept., 2018]). Such -e:::onduct may be 

irifer;·r·ed from .3: p·a.rty·' ·s act.i.ons, specif icall_y a long period of 

time :passing without complying with. the discovery coupled with 

the absence .. of any t:easonab.le excuse to explain such_ failure to" 

compl.y (Mo·tson v. 5899 Realty LLC, 171 AD3d 9"16, 9·8 NYS3d 127 [2d 

Dept., 2019]). Generally, the failure of either party to provide 

-sought afte-r discovery· anci to f ollqw the express order o"f the 

cqµr-t demonstrates a· pattern of wilful default -and neglect 

concerning the outstanding discovery (Espinal v. New York ·city 

Hea-1 th arid Ho's-pi tals ·Corp .. , 11.5 AD3c;i 6-41, 9-81 NY.$2d 569" [2d 

D~pt. , .td 14 ] ) ~ 
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A preliminary examination whether the plaintiff maintains 

standing is now required. 

It is well settled that the right. to inspect corporate books 

and records under the common law can only be asserted when a 

corporate shareholder is acting in good faith and has established 

that ·the inspection is for a proper purpose {Matter of Crane Co. 

v, Anaconda Co;, 39 NY2d 14, 382 NYS2d 707 [1976]). 

A review of the exchanges between the parties demonstrates 

sufficient evidence the plaintiff may be ci.n owner of the 

restaurant. Although it is difficult to follow the flow of the 

conversation among people where English is not a first language 

it is clear legitimate questions have been raised concerning 

own•ership. Thusi on page nine of the text messages submitted, 

concerning the restaurant in question a text states "you can 

bring the contract of 59 and 5.3 together, and I' 11 do the 

shareholder contrace' (~, Page 9 of Translated Texts [NYSCEF 

Doc. No. 22]). While this does not conclusively establish 

ownership, at this juncture, the plairitiff has presented eviden:ce 

she may be an owner and Should be entitled to the boaks and 

records. 

Therefore, based on the foregoing the motion seeking to 

strike the answer is resolved as follows: the defendants must 

provide the outstanding discovery related to the books arid 

records .of the restaurant within thirty days of receipt of this 
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order. The plaintiff is ordered to maintain discretion wheh 

reviewing such documents and cannot disclose the documents to any 

thirci party other than: counsel or perhaps other experts to assist 

with this litigation. 

So ordered. 

ENTER: 

DATED: February 27, 2023 
Brooklyn: N.Y. Hon. Leon Ruchelsman 

JSC 
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