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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. LESLIE A. STROTH = _ | " PART 12
Justice ' _
—=—-X" " INDEX NO. 650615/2023
AHMAD KHRESHI ' o
b o MOTION DATE 02/24/2023
. Petitioner, ' ) :
: MOTIO_N SEQ. NO. 002 .
-v- S
CONCIERGE AUCTIONS, LLC D/B/A SOTHEBYS o ‘
CONCIERGE AUCTIONS, - | DEC'S'?WNOJ'T%':PER ON
Respondent. =
N i X

The following e-filed documents, listed by NYSCEF document number (Motlon 002) 24, 25 26 27, 28,
30, 31, 32,.33, 34, 35, 36, 37, 38, 39, 40 41, 42, 43 44, 45, 46 47 48, 49, 50 _

were read on this motion to/for : . ' STAY

This instant order to show ceuse' arises vont: of a special proceeding bfo‘ught by petitioner
Ahmad Kreshi (petitioner) to stay an éroitfation commenced against nim, on the ground that he is
not a party to an arbi}rationkagreement with respondent Concierge Auctions, LLC (respondent).’ ,
Petitioner seeks a perrnanent injunction,_‘pnrsnant to .CPLR‘.Article 75, to enj_oin respondent from
continuing the arbitfation against him. Petitioner also seeks an order imposing a ﬁnancial sanction

against respondent for pursulng allegedly frivolous arb1tratlon against h1m and requlrlng

respondent to relmburse him for legal costs and attorneys fees incurred, pursuant to 22 NYCRR

“

§130. Respondent opposes. -

I This is petitioner’s second order to show cause requesting such relief. The Court declined to sign the first order to :
show cause but permitted petitioner to re-ﬁle the instant supplemental order to show cause.

2 Respondent submits an improper cross-motion to compel petmoner to arbltrate without leave of court. The Court
will not consider it at thxs time. : : ’
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Upon the foregoing documents, petitioner’s order to show cause and verified petition are
granted and respondent. is ’permanently enj oined from continuing the arbitration against him in his
personal capacity.

L Background
Petitioner is a member of a limited liability company known as A-M 2018 Homes LLC
" (the LLC). Respondent is a limited liability company doing business as Sotheby’s. Concierge
Auctions. On March 29, 2019, the LLC purchased a smgle-famrly residence (the property). The
purchase agreement lists both petitioner and Riyad Hajjaj, the only other member of the LLC, as
signatories for the LLC. See NYSCEF doc. no. 3.

On August 4, 2022, respondent entered into an auction agreement with the LLC for an
auction 'intended to sell the property, following which respondent would be paid 12% of the
purchase price. The agreement lists the owner of the property as “A-M 201 8 Homes LLC (Ahmad .
Kreshi).” NYSCEF doc. no. 35. The signature block also lists the owner in the same way, followed |
by a “by” line where petltloner signed his name. /d. The auction agreement contams an arbitration

provision, which states,

“The parties shall submit any and all controversies, disputes, claims and matters of difference arising
out of or relating to this Agreement, including but not limited to its performance, enforcement, scope
and/or interpretation, exclusively to Confidential Arbitration in New York, New York in accordance
with the Commercial Arbitration Rules and Mediation Procedures of the American Arbitration
Association then in effect (‘the Rules’)....The parties understand and agree that, absent this
agreement, they would have the right to sue each other in court, and the right to a jury trial, but they
give up those. rights voluntanly and agree to resolve any and all grievances by arbitration in
accordance with this section 16.” Id. at 6.

On September 8, 2022, petitioner signed an auction sale acknowledgment, which states, “I’, -
A-M 2018 Homes, LLC (Ahmad Kreshi), (collectiyely, ‘Owner’), authorize Sotheby’s Concierge
Auctions to open the hidding of the Auction sale...”. NYSCEF doc. .no. 36. The signature block
leaves the line for “Owner” blank, followed by a signature line where petitioner signed his name.

1d. Petitioner also signed his initials on the “bidder sheet.” NYSCEF doc. no. 42.
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On September '15, 2022, the énction proeeecied, at Whieh the highest bid was $3.4 million
by Shoham Amin; Petitioner signed a pnrchasevagreement to sell the property‘ to Mr. Amin. See
NYSCEF doc. no. 43 Petitioner agreed to pay respondent 12% bf- the purchase price. See id. The
signature block of the purehase agreement lists the seller as “A-M 2018 Honies LLC,” followed
by petitioner’s signature. Under his signature, there is a “by” line stating, “Ahmad Kreshi, its
Manager.” Id. After signing the purchas,e agreeinent, anv_epparent dispute arose between tbe LLC
and respondent as to tbe validity of the auction dgreement and sale. The parties exchanged e-mails

between September 1 9™ and 30t in which petitioner, stated that he did not have full authority to

sign the auction and purchase agreements on behalf of the LLC and that his purported co-member,

Mr. Hajjaj, also needed to sign. Therefore, petitioner asserted that the contract was invalid and that

the LLC would not go~ forward with the sale.

On November 1, 2022, respondent sent petitioner a demand for arbitration under the
. ) {1 * . .

American Arbitration»v Association’s ico‘rnmercial arbitration rules nammg both the LLC and
petitioner Mr. Kreshi as partiee and clalmlng breach of the auction agreement Pet1t10ner s counsel
then e-mailed respondent’s counsel, requesting tbat .resp.onldent withdraw its arbitration demand
against petitioner‘ en the ground that he was not a»party to the euetion agreement en an individual
basis, and therefore »couldv not be é‘per‘.ty to any arbitration agreement concerning this matter.
Respondent has net witbdraWn its arbitration demand, an’d.th‘e subject arbitratien commenced and
c‘ontinues to proceed. |
II1. - Argumentéf'
Petitioner argues that the arbitratio_n against him personally must be stayed because he is

not a party to the arbitration provision in the auction agreement and never agreed to arbitrate any

3 American Arbitration Assoc1at10n Commercial Arbztratton Rules and Medzatzon Procedures, October 1,2013,
available at https://adr. org/snes/default/ﬁles/CommermalRules Web pdf.
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dispute with responcient individnallyv. .He asserts that he signed the auction agree_rnent in his
representative capacity on behalf of the LLC, not in his personal capacity, and he is therefore not -
subject to arbitration. Petitioner maintains that the anction agreement was between the LLC and
respondent only and that respondent understood that petltioner signed the agreement in his
representative capacity for the LLC He argues: that because the LLC is the owner of the property
there would be no reason for him to }?e 1ncluded as an 1nd1v1dual party to the auction agreement _
and/or its arbitration provision. He adds that he has no oWnership interest in the property itself,
only in the LLC as a member.

Further, petitidner asserts that._if respondent believed_-that he was signing the auction
agreement in his personal capacity, it would have included a biank line without any reference to
his title and without the wo‘rci “by.” He also contends that 'respondent?s Vice President of Business
Development, Rick Bradford, expresSly.acknowledged the LLC’s ownership of the property in e-
mails with petitioner and asked who would be vsigning_on ben_alf of the LLC. See NYSCEF doc.
no. 4. Accordingly,-petitioner main‘tains.that the Court should nennanently enjoin respondent from
seeking to force him to submit to arbitration pe_rs.ojnally. -

Additionally, petitioner moves that san’ctions shonld be imposed 'against respondent
because the arbitration demand is without rnerit in law lor i“act. He asserts that respondent should
be required to reimburse him for the costs he has. incnrred in making this 'orider to show cause,
including reasonable.v attorneys’ fees.

Respondent argues that petitioner is 'bo-und‘ by. t}re arbitration provision because_he signed
in his personal and repre‘sentative eapaeities. Respondent asserts that petitioner and the LLC are
both parties vbec-ause, inter alia, the auction agreenlent deﬁnes “A-M ‘2018 Homes,ALLC (Ahmad

Kreshi)” as “(collectively, ‘Owner’).” Respondent further contends that, if the allegations in the
. R . ~\ ‘. .
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petition herein are true, petitioner fraudulently misrepresented his aﬁthority to bind the LLC and
that respondent procéeded in reliance upon said authority. Respondent adds that petitioner has
been present at the arbitration proceedings sinc¢ ‘Novemberr 2022, although respondent has not
established that petitioner ever submitted to arbitr_aitién individually, as opposed to ‘in his role as a
representative for the LLC.\ Moreover, respondent'_does not dispute that petitioner has repeatedly
asked respondent to withdraw its arbitration demand against him personally.
III.  Analysis

The law is clear that an individual who signs an ar‘bitrétion agreement in his representative
capacity cannot be compelled to arbitrate. See Maﬁer of Jevre;110v (Crisci), 129 AD2d 174 (1st
Dept 1987). “An agreement ;to arbitrate fequires a clear and uneqﬁivocal manifestation of an
intention to arbitrate because it involves the surrender of the right to resort to the courts.” Mionis
v Bank Julius Baer & Co., 301 AD2d 104 (1st Dept 2002) (internal citations omitted). The Court
of Appeals has held that an agent for a disclosed principal will nbt be personally bound unless
there is “clear and explicit evidence” of his intention to substitute his personal liability for that of
his principal. Saltzman Sigr_; Co. v. Beck, 10 NY2d 63 (1961). In fact, “where individual
responsibility is deménded the neaﬂy universal practice is that the officer signs. twice — once as an
officer and again as an individual.” /d. at 67. In addition, the Appellate Division, First Department
has held that, absent a specific agreemen:i to art\?itr'ate, even the guarantors of a contract containing
an arbitration clause cannot be compelled to arbitraté. See Mattér of Calvin Klein Co. (Minﬁétonka,
Inc.), 88 AD2d 503 (1st Dept 1982). | | |

A party seeking a permanent injdnction must show that (1) there was a violation of a right

or threatened violation; (2) there is no adequate remedy at law; and (3) the balance of equities is
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in their favor. See Islamic Mission ofAmerica, Inc. v Mukbil Omar Ali, 152 AD3d 573 (2d Dept
2017). Petitioner has sufficiently dernonstrated'hi.s rightto a permanent injunction. |

Here, petitioner‘asserts that, not only‘ was he a party to the arbitration agreement solely in
his representative capacity as a member of the LLC, but that shouldi he be forced to participate
personally in the arbitration his right to liti‘gate would be _violated. There is no evidence clearly and
explicitly establishing "thatfpetitione.r intended to vuaiue his right to litigate when he signed the
auction agreernent containing the arhitration provision. Respondent has failed to set forth evidence
that petitioner unequivocally intended to bind himself personally to the arbitration. In his verified
petition, petitioner maintains that he inte.nded to sign the auction agreement 1n his represent_ative
capacity only, and that he did not have full authority to bind'the LLC on his oWn. See YNYSCEF
doc. no. 1 at 9 47. P.etitioner sufvﬁc'ientlynl pleads that _his rights will be violated if he is compelled
to arbitrate, especiallygi\ien the well-established,‘ high legal_ standard for binding an individual to
arbitration. - |

Petitioner also esta-l')lishesthat there is no adequate remedy at law other than a permanent .
injunction The sole purpose of the instant specral proceeding is to determine whether petitioner is
subject to the arbitration. The only remedy available to petitioner 1s a permanent injunction to
enjoin respondent from continuingthe arbitration proceedings against him perSonally. According
to respondent, the arbitration has been proceeding since November and continues to date. Without
a permanent stay, petitioner would be foreed to go forward with the arbitration in his individual
capacity. | .- |

Finally, the halance of equities favors petitioner. 'H.is right to litigate this matter in the
courts, rather than arhitrate, is fundamental to the constitutional due process protections set forth

by the New York State and United States constitutions. Where a dispute exists as to whether an
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individual has signed in his personal or representative capacity, the balance of the equities weighs

? in favor of maintaihing those due pfoéess pro_tec’ﬁohs. Further, if respondent beliéves that petitioner
misrepresented his full capacity to sign on behalf of the LLC énd/or concealed that hlS partner’s
signature was also required in order to bind the LLC,'respondeht can bring a separate action for
the alleged fraud or any other ap‘propriéte cause of action against petitioner personally.

For all of fhé forgoing reasons, petitioner’s order to show cause seekihg a permanent stay
of the arbitration proceedings against him is granted.

The Court denies Apetition_ér’s. request to impose financial sanctions against respondent
and/or order resp.ondent to reimburse petitioner for legél costs and attorneys’ fees. Pursuant to 22
NYCRR §130, conduct is‘friv‘olous if (1) it is com'p.letcly without merit in law. and cannot be
supported by a reasonable argument for an extension, modiﬁcatioh, or reversal of existing law; (2).
it is undertaken primarily to delay or prblong the resovlution ouf the litigation, or to hafass or
maliciously injure another; or (3) it asserts .material factual statements that are false. See 22
NYCRR § 1‘30.1-1 (é); Todtman, Young, Tunick, Nachdmie, Hehg’ler, Spizz, Drogin, P. C v
Richardson, 247 AD2d'3 18 (1st Dept 1998). |

“The decision whether to impose costs-or sanctions against a party for frivolous conduct
... is generally entrusted to the court’s sound discreti.onv.” Co’ngrega‘tion Ahavas Moische, Inc. v :
Katzoff, 134 AD3d 934 (2d Dept 2015); Pickeﬁs'v Castrb, 55 AD3d 443 (1st Dept 2008). Imposing
financial sanctions is not warranted where a party did not intend to delay or harass. See Kemeny v
Liberty Mutual Insurance Company, 194 AD3d 483 (lst‘Dept 2.021); Coccia v Lfotti, 129 AD3d
763 (2d Dept 2015).

Although petitioner is tﬁe prevailing party,~ tﬁé pursuit of arbitratioﬁ égainsf him by

respondent was not fri{/olous, as although unavailing, respondent set forth several compelling
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arguments in support of enforcing its arbitration demand based on respondent’s apparent
understanding of its agreement with petitioner. |

Accordlngly, it is hereby

ORDERED and ADJUDGED that the verified petitlon seeking a permanent stay of the
arbitration is granted; .and it is further

| ORDERED that petitioner s order to show ¢ cause 1s srmilarly granted and it is further

ORDERED that petltioner serve a copy of thlS decision and order upon respondent and the

arbitral tribunal within 30 days from the date of i issuance. - |

This constitutes the decision and order of the Court.

3/8/2023 - -
DATE LL’E)':,LIE A.SIROTH, J.S.C.
CHECK ONE: CASE DISPOSED o NON-FINAL DISPOSITION
. : GRANTED D DENIED GRANTED IN PART D OTHER
APPLICATION: ‘ ‘SETTLE ORDER v ’ SUBMIT OR_DER
CHECK IF APPROPRIA_TE: INCLUDES TRANSFER/REASSIGN FIDUCIARY APPOINTMENT D REFERENCE
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