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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS : CIVIL TERM: CQMMERCTAL PART 8 
---·----·------- . ----: .· . ---- .. --· --------·--x 
EVANGELINE BYARS, on behalf of all similarly 
situated · .. ·. ., 

Plaintiff, Decision and order 

- against - Index No. 524721/2021 

TRANSPORT WORKERS UNION OF AMERICA, a 
Labor Organization, TRANSPORT WORKERS UNION, 
LOCAL 100, a Labor Organization, JOHN $AMUELSEN, 
ANTHONY UTANO, AQUILLIN0 CASTRO, 
ANGELLA FONTE, RON GREGORY; ARTHUR 
SCHWARTZ and BARBARA DEINHARDT, 

Defendants, 
-------- --------------- ·-· ----- .. ----- ·. X 

PRESENT: HON. LEON RUCHELSMAN 

March 27, 2023 

Motion Seq. #4 

The defendants Transport Workers Union Local 100, Anthony 

Utario, Aquillino Castro, Angella Fonte, and Roh Gregory move 

pursuant to CPLR §3211 seeking to dismiss the complaint on the 

grounds essentially the relief sought in the complaint is moot. 

The plaintiff opposes the motion. Papers were submitted by the 

parties ahd arguments held. After reviewing all the arguments 

this court now makes the following determination. 

As recorded in prior order·s, in 2021 the plaintiff sought to 

ruh in a union election seeking an internal union position. The 

election takes place ·every three years. Iri September 2021 it was 

determined the plaintiff was ineligible to run since she was a 

membe:r in bad !3tand.ing because she did not have twe.J.ve months of 

continuous good standing .as required by the Constitµti.on. The. 

plaintiff sought a st~y of that d~cis~on ori th~ grounds that 

.determination was unreasonable; The court rejected the 
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_pl;;1inti:ff' s- arguments finding the ipterpreta:t,ibn of the relevant 

pro:vi.sions re$ultirtg in: her inability to run in the election we.re 

in fact reasonabl.e. The above noted defendants havEl now moved 

·s_eekii:1.g to .dismi:s,9 the compla,int ·on the_. groµn.ds there is ho liv-e 

qontrdversy that can be litigated. First they argue the election 

already took :place and ·thus there -can be ·no relief pursuant to 

that past event. More·over, they a_rgue that tne "oepa.rtme.nt of 

Labor denied the plaintiff's appeal seeking post election relief 

and that cbrfs.eque.ntly this lawsuit is fo1rec1o·s-.ed, 

Specifiqally, the first cause of action 9 lleges b:i;-each of 

contract against L_ocal 100. The setorid and third causes ·of 

a¢tib"n a,llege iritentiona:"l and negligent infli.ction ·of emotional 

distress against defendant Schwartz anci Local 100, The fourth 

c-ause 9-f action alleges- negligent hiring .against Local 100 and 

defendant Ut.-ario. The -defendants assert the c_ornplaint is 

jurisdictionally improper and th'3.t in a:ny event each cause of 

a-ctio.n, fails -to state .any cla.im. 

Cbnclusi~ns of Law 

It is ·well ,;lettl-ed that upon ~ moticni to dismiss the· court 

must deterrttin.e, accepting the allegations of the complaint as 

true, whether· the party can· succ,eed upon any reaso.na:tile view_ of 

those fact.s (Ripa v. Petrosyan ts., 203 AD3d 7 68, 1.60 NYS3d 658. [2d 

Dept., 2022]) ~ Further, all the a1legc1tions in the complaint are 

2 
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.deemed. true: a._nd all re.a.-$-oqable· inferences may be drawn in ."favor· 

of th_e j:ilai_nt:_iff (BT Holdings, LLC v .. Villag:e of Chester, 18 9 

AD3d 754, 137 NYS2d 458 [2d Dept . ., 2020]") .• Whether the complaint 

will later survive a motion f.q._r: stimmary judgment, or whether th·e 
. . . . 

plaintiff will ultimately be able to pr·ove its claims, of course, 

plays -no part in the determination of a p.re-discovE:!:ry CP"LR §3211 

motion. to dismiss (see; Redwood P.roperty Holdings, LLC v. 

Christopher, 211 AD3d 758, 177 NYS3d 895 [2d Dept., 2022]). 

On December 12, 2022 Tra.cy Shanke··r ·an o:fficer of the 

enforc:ernent division of the Departm:ent Of Labor is~U:ed a 1ett$r 

to th~ plainOtiff ""inforr'r1ing her that no violation of the 

constitution tobk place and ·further the.re was no vi-olatio:n. of :the 

Labor-Management Reporting and Dis.closu_re_ Act. The letter stated 

that "the DepartIItent has concluded- -that there was no vioL::i:tion of 

the Act that may have affected the outc0.rrte o:( the e.lection in 

connection with your allegations" (see; Letter Uated December 12, 

_2·022 [NYSCE"F bo.c .. No. J6:4]) .. ·.Further, 29 USC §483 ·-states that 

".the remedy providec:l by thi:;; .!;iubchapter for c:hallenging an 

e_lection already conducted s"haTl be exclusive'' (id, see, also, 

Trbovich v. ·united Mine Workers of America, 404 u, S·. 528 ,. .92 S .·Ct 

630, 30 Leci2d 68_6 [ 1972]) , The crux of plaintiff's entire 

co:inp-laiii.t and the s.pecific· ca-µses of c} .. ctio.n that flow ·ther~.from 

all relate to an in:t:e.rpretatiort .of: the constitution and the 

relevant qy-la:ws. The corrip.laint does allege conduct by defertda,nt 
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Schwartz which caused the plaintiff to suffer emotional distress 

(see, Verified Complaint, '1[':1[51-56 {NYSCEF Doc. No. 1]). However, 

those allegations were made in the context of the dispute 

interpreting the relevant provisions as noted. Indeed, Paragraph 

57 of the complaint states that "had Defendants properly 

interpreted Article XIII section 3 according to its language and 

plain meaning, Plaintiff Byars could not have been determined 

ineligible to run;r (id) . Thus, there are no allega,tions of 

unclean hahds or other equitable c::oncerns that demand a dismissal 

of the investigation of the Department of Labor (see, Marshall v. 

Local 1010, 664 F2d 144 [7 th cir. 1981]). Thus, when an electidn 

has already taken place such as in this 'case then the dnly remedy 

available to the plaintiff is to pursue claims with the 

Dep,:1rtment of Labor. The plaintiff has pursued those claims and 

is consequently barred from asserting causes of action that must 

be exclusively resolved by the Department of Li:ibor. Therefore, 

the motion seeking to dismiss the first cause of action is 

granted .. 

In Murray v. Amalgamated Transit Union, 206 F.Supp3d 202 

[District of Columbia 2016] the court acknowledged that an 

exception to the exclusivity rules exist for c::1aims that do hot 

contest the election at all. Thus, ''T.it1.e IV, and specifically .§ 

48.3, divests federal courts pf subject-rnatte.r jll.risdiction to 

adjudicate c.lairris brought a,fter a completed union election that, 

4 
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in substance, seek to challenge the election itself" (id). 

However, specific tort claims, unrelated to the election itself 

may be maintained in this court, A review of those claims is 

therefore necessary. 

In Martin v. Curran, 3d3 NY 27 6, 101 NE2d 683 [1951] the 

cburt held that unincorporated associations canriot be the subj£ct 

of any contract br tort claims unless it is alleged that each 

union member ratified the alleged improper condu<::t. That 

conclusion was based upon an interpretation of General 

Associations Law §13 whereby "the Legislature has limited such 

suits against as•sociation officers, whether for breaches of . . . 

agreements or for tortious wrongs, to cases where the individual 

liability of every single member can be alleged and proven" {icl) . 

Although that decision has been <::ritic::ized it was recently 

affirmed in 2014 when the Court of Appeals was presented with an 

opportunity to overrule it and declined tb do so (see, Palladino 

v. CNY Centro The., 2:3 NY3d 140, 12 NE3d 436 [2014}). 

The recerit decis.ion Agramonte v. Local 461, District cou:ncil 

37 et al., 209 AD3d 4 78, 176 NYS3d 626. [ 1st Dept.; 2022] merely 

confirmed the well established rules noted above and held that 

"the law is well settled that suits for breaches of agreements or 

for tortious wrong.s against officers of unincorporated 

associa:tiohs~ including unions., are limited to situations. in. 

whi.eh 'the ind1vidual liab,ility o.f every single member can be 

5 
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.allege-ct and proven·'·" ("id) . Thus, .:L.n an action. seekin.g the 

intenti,onal infliction _qf emot:ional distress ag_ainst a union and 

others the court held such action·was foreclosed since there was 

no alle9atioh- "that the indivi·dual ·member$ of tn.e Union 

authorized or ratified the complained of conduct" (see, Walsh v. 

·Torre:s-Lynch,- 266 Ab2d 817,. 697 NYS-2d 4.34 [4 th" Dept .. , 1999]) . 

. 'rh.eref:ore, the m¢tion se.eking __ to dismis•s the -second caus'e .of 

action alleging intentional infliction of emot.ion.3.1 distre.:Ss is 

-g.rante:d. 

However, there are a few decisions .that hOld th~ pl,eading 

requirements of Martin v. Curran (supra) are not ap~liciable to 

n;eg1igence actions (see, Piniewski ·v. Panepinto, 267 AD2-.d 1087, 

701 NYS2d 215. [ 4th Dept. i 1999 l, Grahame v. Rochester Teachers 

Association, 26"2 A:02d 963, 692 NYS:2d 537 [4 th Dept.; 1999], 

Zanghi v. Laborers' Internati-onal .Union, 8 AD3d 1033, 778 :WfS2d 

607 [4 th Dept., 2004], see, also, Leonel Cruz v. United 

Automobile w.o·-rkers-· Union Local 2300, Fo_q.tnote °1_7; 2019 WL -32398.4-3 

[NsD.N.Y. 2019]). The distinction between negiigen_ce and. 

intentional torts in the context of the pleading re·qtiiremerrts 

a·gainst unions c-an be traced to Torres v. Lacy., 5 M_i-sc2d ii, 159 

NYS2d 4.11 [Supreme Court New York ~ounty 1957 l}. In that case 

th,e plaintiff. sµed the de·fendant Lacey, the pres:ident :ef t}ie 

1,mion in m:iglig-.ence., .spec·if icall.y, f-or failing to tak_e safety 

pre.cautions at .a party sp.or1sored by the voluntary unincorporated 
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_a-ssoc.iation·. Lacey mov_e-d to· q_:i..:srriis:s. the compl~int 0_11. the ground_s 

that ".allegations .of either rai:if icatioh, cori.,sent or 

authorization by all of the members of the wrongful act" was 

abs~nt. The· cou·rt rej·e.cted that a.rgument and .held that i.f mer·e 

negligence actions required the ratification of all members then 

all such voluntary unincorporated associations would ·be ·"immune 

from liability for the- ·neglig_ence of such agents; even if acting 

in the interest of the association under the genera,l principles 

-of agenq:y. The lic;1bili ty of a- volu'ri.tary- -un:inco"-rporate"d 

association for the commissiqn or omiss.:j_-9n of an unintent.i,oni3.l 

wrong. by its agent is solely governed by the general rules of 

-agency. If ·;i.t. wer.e necessary to pl·ead membership ratification o·r 

authorization of an unintent_ional tort, other than alleging that 

the event was in f\1rtherance of the ass·oc·iation' s existence, then 

an agg"i:'ieved party would be placed thereby in_ the posi ti-on of 

pleading, in effect., a Wilful or i_ntent_ionc1.l wrong, substantially 

altering su,bstant-:Lve r-i_g.hts which was not withi"ri the 

contemplation of Secti.on 13 .of the ,Gene~al Assq,:;.iati<:ms L;;,.w. Th_e_ 

s.0-called right to reco"v•ei· frc,m the. actual wrongdoe.r is o·t·- no 

avail-. Furthermore-·, such logic is c·ontr.a-ry to the cqmmon .law 

p.r:inciples ot agency in :i::elation to responsibility. For S.ection 

13· of the .General As·s.ociat.ions Law to be me.aning·fu-1 in this. case, 

the· test oj:: suf-fj_ciency re;s.ts upo-p the inclusion of ah allegation 

showing that the unintentional act of the defendant's agent 
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occurred in the course of performing an essential activity- of the 

association and in furtherance of the existence of it, which is 

capable, on principles of agency, of binding all of its members'' 

(id). The Appellate Division affirmed that de'termination (see, 

Torres v. Lacy, 3 AD2d 998, 163 NYS2d 4 51 [1:-;t Dept., 1957]) . 

While these decisions have been criticized for lacking any 

analysis (see, Union Immunity from Suit in New York, New York 

University Journal of Law and Business, by Mitchell Rubinstein 

Summer 2006) clearly a compelling distinction has been presented 

between negligence actions and intentional torts, 

It is true that in Kreutzer v. East Islip Union Free School 

District; 2015 WL 9254522 [Supreme Court Suffolk County 2015] the 

court made no distinction between negligence and other actions 

and dismissed all actions, even negligence actions; against an 

unincorporated association. That conclusion was reached in part 

upon the fact the negligence claim was based upon the same facts 

and theories as a breach of contract claim and that "without 

identifying a legal duty separate a:nd apart from the alleged 

contract itself that has been violated, these claims are not 

actionable" (id.; Footnote 1). However, in Riordan v. Garces, 

2019 WL 6878551 [Supreme Court New York County 2019] the court 

held that "to state .a cause of action fOr an 1,1n.inten1:io .. nal tort, 

including negligence anq ne.g1igent hiring arid retention, the 

plaintiff heed riot allege that the entire. union membership 

8 
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authorized or ratified the negligent conduct" (id). 

Thus, a survey of cases that have addressed this issue 

reveal that other than one trial level case there is unanimity 

that the exclusivity requirements of Martin v. Curran (supra) do 

not apply to unintentional torts including negligent infliction 

of emotional distress and negli.gent hiring. Further, those 

negligence claims really are distinct frorn the more substantive 

claims concerning the interpretation of the by-laws and the 

constitution (cf. Kreutzer v. East Islip Union Free School 

District, supra). 

Therefore, based on the foregoing, the motion seeking to 

dismiss the third and fourth causes of action is denied. 

So ordered. 

DATED: March 27, 2023 
Brooklyn N.Y. 

ENTER: 

Hori.. 
JS.C 
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