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SUPREM:S· COURT OF THE STATE O:F NEW: YORK 
COUNTY OF KINGS: CIVIL TERM: COMMERCIAL 8 
-------.-. ------------. - .. --. _- .. ------ .-- ·---- .X. 

B·_ N TEXTILE :INC., 
Plaintiff,. 

- c3.gainst -

HENRI ,ALHALABT, ,LMT NYC: INC .. , OLMT NYC 
INC . and JOHN Db"ES 1-1 ()., 

Defe·nda:nts·,. 
-- --- ---- ----------- --------- .. ----x 
P.RESEN.T: HON. LEON RUCHELSMAN 

Deci.~ion and o:rder 

Index No. 510480/2022 

April 18, 2 0:2 3 

Motion Seq. ~2 & #l 

The plaintif.:f has moved· ·seekirrg the p.roduction of certain 

discovery f-rorh the defendants. Tfre g_efendants have cross-movecl 

seeking to dismi._s·s. the cause .of ac.tion o"f· tort:ious- .inteife-rence 

with e·conom:ic c1.dvarttage. The motions have been opposed 

respectively. Papers were submitted by the parties and after 

r13vi~wing all tne arguments this ¢.ourt no·w makes the. foi.io\,,ing 

determination. 

·Accotdirig to the Ver if ie:d Complaint, the· plaintiff 

Q.o:rpq·r.ation- .1.s s.olely .owned ·by Vectou.r Alhababi. The corporation 

sources, manufactures and wholesales white label garments for 

retail :salE;! in the. United States. The def ertdant He·nri Alhalabi, 

V-ectou.r' s brothe-r worked at the :plaintiff compc;1.ny since __ 2.0._03. 

The Verified Compiaint ailege~Henri established the defendant 

corporat.iori.s and div_erted ·,clients, materials- and goods ·and -funds 

away from the plaintiff to his other entities. This lawsuit 

foilowed and th,e pl-aihtiff has asserted causes of action fo-.r 

violations of the f:ai.thle.ss servant doqtrin.e, breach of. fiduciary 

duties, tortious interference with prospective economic 
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advantage, unfair competition and unjust enrichment. Motions 

have been filed seeking discovery and also seeking to dismiss the 

tortious interference claim. 

Cbnclusions Of Law 

It is well settled that upon a motion to dismiss the court 

must dete:rmine, accepting the allegations of the complaint as 

true, whether the party can succeed upon any reas9nablE: view of 

those facts (Bipa v. Petrosyant s,, 203 AD3d 7 68; 160 NYS3d 658 [ 2d 

Dept., 2022]). Further, all the allegations in the complaint are 

deemed true and all reasonable inferences may pe drawn in favor 

of the plaintiff (BT Holdings, LLC v. Village of Chester, 189 

AD3d 754, 137 NYS2d 458 [2d Dept., 2020]). Whether the claims 

will later survive a motion for -summary judgment, or whether the 

plaintiff will ultimately be able to prove its claims, of 'Course, 

plays no part in the determination of a pre-discovery CPLR §3211 

motion to dismiss (see, Redwood Property Holdings, LLC v. 

Christopher, 211 AD3ci 758, l77 NYS3d 895 [2d Dept.., 2022.)). 

In order state a claim for tortious interference with 

prospective economic advantage the plaintiff must allege specific 

business relatio_nships with an identified third party with which 

the defendant interfered and that the defendant either employed 

wrongful means o_r acted for the sole purpose of inflicting 
. . . . 

intentional harm on plaintiff (Mehrhof v. Monroe....;Woodburv Central 

2 
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School District, 168 AD3d 713, 91 NYS3d 503 [2d Deptii 2019]~ 

Influx Capital LLC v. Pershin, 186 AD3d 1622, 131 NYS3d 712 [2d 

Dept., 2020]). ''Wrongful means" includes phys,ical violence, 

fraud, misrepresentation, civil suits, criminal prosecutions and 

some degree of economic pressure. Thus, more than simple 

persuasion is required {Guard-Life Corporation v. s. Parker 

Hardware Manufcicturing Corp., 50 NY2d 183, 428 NYS2d 628 [1980]). 

t/otwithstandi:hg the fact the relationship appears to have already 

existed making any "prospective" relationship curious indeed, in 

any event the court will examine this cause of action and the 

facts alleged. The plaintiff alleges the defendant's conduct 

caused a disruption of the relationship between the plaintiff's 

' 1 largest wholesale customer" (§£.§., Verified Complaint, ':![21 

[NYSCEF Doc'. No. l]) and the plaintiff. Specifically, the 

plaintiff asserts that "Defendants interfered with a:hd caused the 

termination of such relationships µsing dishonest, tmfair and 

improper means, namely by diverting payment and orders for 

products to themselves instead ofto BNT, thereby embezzling 

funds, unfairly competing and usurping BNT':s business 

opportunities, and dicl so an immoral way while working full-time 

for BNT and receiving a salary from BNT" (see, Verified 

Complaint, 'J[62 [NYSCEF Doc. No. l]). The Verified Complaint thus 

alleges the plaintiff engaged in wrongful conduct by 

misrepresenting the true party with whom the customers were 
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transacting. While of course further discovery will sharpen that 

issue at this juncture the Verified Complaint adequately alleges 

the tortious interference 0£ a prospective economic advantage and 

consequently the motion seeking to dismiss that cause 0£ action 

is denied. 

Turni11g to the motion seeking discovery, it is well settled 

that an employee owes a duty of good faith and loyalty to an 

employer in the performance o.f the employee's duties (McKinnon 

Doxsee Agency Inc., v. Gallina, 18 7 AD3d 733, 132 NYS2d 144 [2d 

Dept., 2020]). Further, an employee maintains a fiduciary duty 

to an employer. As the court noted in Nielson Co~ {US) LLC v. 

Success Systems Inc., 2013 WL 1197857 [S.D.N.Y. 2013] "as a 

matter of law, an employee owes a fiduciary duty to his employer 

and is prohibited from acting in any manner inconsistent with his 

agency or trust and is at all time·s bound to exercise the utmost 

faith and loyalty in the performance of his duties" (id). 

Clearly, there is no basis to argue no such duty is owed. 

Current employees and Owners of a corporation may not actively 

engage in competition at the expense of that corporation (Ritahi 

LLC v. Aghj ayan, 97 0 F. Supp. 232 [S. D. N. Y. 20131) . Therefore, 

the motion seeking any and all information contained ih the 

discovery req'Llests while the defendant was still employed by the 

plaintiff corporation is granted. 

Howeverr former employees of a corporation ma,y compete with 
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that c_qrpor_a_t,ion. (-.Abraham Zion Corp. , v. Lebow, 59-3. F. Supp. 551-

[S. D. N. Y. ~9.84])~ Thus,: "New York law does riot prohibit .an 

employee from enga"ging i"h head to head competition with .a forn:te.r 

employer, pr_o.vide_d that the _employee doe-s not Unfairly compete: 

such as through the use. of proprietary .information 

.misappropriated from the· former employerl' {.§.fil2, Iri.noviant 

Pharmacy, Inc. , v •. Morgans tern, 3 9.0 F. Supp2d 119 [N •. D. N. Y-. 

2.Q0S] ) . The plaintiff does i).qt allege the def_e'ndant utilized 

p·roprie·tary i"nfo--rmatiori. Rather, ·plainti.ff argues ·1:.hat ·"becaus·e_ 

Henry l.earneq. eve.rything abo_µt Plai-p.tif:fl s busfness during his 

employrrtent for P'lainti£f and developing relationships with 

P-laint.i_ff;-s ·employers r;1.nd ven_dors while r·eceiving; a ·salary from 

Plaintiff, he cannot strike out on his own and. concentrate on 

s.ervicin9 Pla"intiff' s ct1storners almost exclus·i vely. That 

pas t-.empl oymen t conciuct cons t itute's unf ai-r comp et it ion" (" s.ee, 

Affirmation in Support of Motion to Comp~.!, f33 (NYSCEF Do_c. No. 

·46]). Hqwever, "knowledge of the intric.a.cies of a btisine:s.s 

operation db.es not: nec_essarily constitut_e. a trade secret ano 

absent any w.:r:ongdoing it cannot be said that a former employee 

·,·should be p.;tohibited from utilizih9' his knowl:ectge .and ta"ients in 

this area''·' (.§.§.§.., Walter Karl Inc .• v. Wood, 137 AD2d 22,. 528 

NYS2d 94 [2d Dept., 1·988]). Thus, without any improper conduct 

ther.e is nothin_g prohibi t-i.ng the defe_ndant from solic-i_ting the 
. . 

plaintiff's ciients. There is no per se impropr:Lety that ba·rs a 
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former employee from such competition simply because the former 

employee has knowledge of the business. Therefore, any discovery 

for any time period after the defendant no longer worked for the 

plaintiff corporation is not relevant in this lawsuit a:t all. 

Therefore, that portion of the motion to compel is denied. 

So ordered. 

ENTER: 

DATED: April 18, 202.3 

Brooklyn N.Y. Hon, Leon Ruchelsman 

JSC 
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