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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS: CIVIL TERM: COMMERCIAL PART 8 
----------·-. ---- ··. --.----.-----· .-------,------.x 
MOHAMMED EL-GAMSSY, 

Plaintiff, 

- against ...,. 

MARY IBRAHIM, 
Defendant, 

-------------- --------------- .. ---------x 
PRESENT: HON. LEON RUCHELSMAN 

Decision and order 

Index No. 508 784/2022 

April 27, ::,(023 

Motion Seq. #1 & #2 

The defendant has moved pursuant to CPLR §3126 seeking to 

strike the plaintiff's complaint for his failµre to engage in 

disovery. The plaintiff opposes the motion. Papers were 

submitted by the parties and after reviewing all the arguments 

this court now makes the following determination. 

According to the complaint the plaintiff and defendant 

became partners in a retail food market located at 78-02 5th 

Avenue in Kings County in August 2019. The complaint asse·rts 

that in January 2022 the defendant abandoned the market. The 

complaint allege5 two ca(rne.s of action, orie for con.version, 

asserting the defendant took $13,300 and one alleging the 

defendant has failed to reimburse the plaintiff for half his 

investment and thus owes the plaintiff $154, 00.b .. 

On October 5, 2022 the defendant s-ervE:l:d discovery demands on 

the plaintiff. The def.endant s.ent the plaintiff followup 

requests but .insists the discovery has never been provided. The 

defendant now seeks to strike the complaint on the grounds :the 
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plain.tiff has. fail_ed to. engage_ in discovery. The first response 

to the. motion contained in an affirmation ass.erted that t)ie 

discovery would .pe provided within thirty days (see.; Affirmation 

in Opposition [NYSCEF Doc. No. 7]) ~ In.c.ieed, a cou~t order dated 

Jan1.1ary 23, 2023 stated,_ that the p..laintiff would provide_ t:he 

discovery by March 6, 2023, 

.on Marcli. 7., -2023 a second mo.ti.oh w.as fil.ed as.s·erting the 

plaintiff had failed to st1pply the.discovery by the .date of March 

6 and thus renewed the request to strike the plaintiff's 

complaint. In opposition, th.e plai-:h.tiff"' s counsel .s·ubinitted an 

a f fida.v_i t w.he re i11e._ he stated fhat he per so.nal 1 y nta i led the 

d"iscovery response on March 3, 2023 by regular mail.. The 

defendqnt i.n.l?ists' she nE:jiver .re.cei:,;re.d such· a respon:s-e·. 

Conc.l us ions of Law 

It is ·well settl·ed that. ·the t_rial court maintains b:t"oad 

d:isci;e-'¢.iori coric::erni.ng the di$covery process and any sanction for 

any violation (Bouri v. Jackson, 177 AD3d 94 7, ·113 NYS3d 232 [:2d 

Dept., 2019·] ) . The severe s_ancti_on of striking a pleading is 

appropriate where it can be demonstrated that the failure to, 

comply with discover·y was the result o·f wilful and contumac1ous 

conduct (Rosenblatt v. Franklin Hospital Medical ·cente.r, 16_5 _A,D3d 

8 62, 85 NYS3d 4 SH [2d Dept., 2018 J ) • Such conduct may be 
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inferred from a p!=irty' s actions, specif-.;L.cally a long period of 

time ·;passing without complying with the disc.every CO\.lple_d with 

the absence of -any reasbnable excuse to explain. such failure to 

·c·omply (MoYs·.6.n v·. 5899 Realty ·LLC, 171 A.D3d 916··, 98 NYS3d 127 [2:ci 

Dept., 2019]). Generally, the failure of ~ither party to provide 

sought after discovery and to follow the. express order o.f the 

Qourt demonstrates a pattern of wilful defa~lt and h~glect 

cpnce-r.ning th_e ou.t-stan¢l.ing q.is..cover,y (Espinal v. New York City 

Heal th and Hospitals Corp . , 115- Ap3d 6 41, 981 NYS2 d 5 6 9 [2d 

Dept . , : 2014 ] } . 

In thia case there is n~ ba$iS tQ conclude the plaintiff 

engaged in any w.il:ful or cont1,1maci.ous conduct_. First, there is 

no evidence to s:upport -the a·ccusat.i-.on the plc1-i.ntiff simp.:L-y did 

;not mail the discovery as promised. Moreover, even if true, the 

plaintiff quickly remedied the defendant's failure to rec.eive the 

discovery by furl).ishirn;r additional discov-ery and by provict_ing ttie 

full discovery $ent. as. a;n ~xp_ibi~ to these rnotii:>ns. Thus, the 

defendant, at this time, ha:;3 it,s posses.sion a.11 the discov·ery 

s.ought. The base·les,s alleg~tions- .of impr.qper conduct are 

unsupported by any evidence. More importantly, they .qo not 

co"ncern the actual di°scovery but a+'.'e reaily.grieyances about the 

met.hod a·nd prac.tice· of plaintiff's ·cqunsel. Thos·e alle·gati.orts 

are insufficient do warrant any s.anction. Consequently, the 
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motion see.king to strike the complaint is denied. 

So> ordered. 

ENTER: 

DATED: April 27, 2023 
Broo}d_yn ij . Y , Hon~ L@?pn Ruchelsman 

JSC 
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