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SOPREME· COURT 6t THE STATE OF NEW YORK 
CouNrY OF KINGS: COMMERCIAL PART 8 
. --- ------------------------- ---------- X 

LOUANN LARSEN, ·a,s Trus·.tee of the L.bRSEN 2021 
FAMILY TRUST, SUBTRUST A, ahd the LARSEN 

2021 FAMILY TRUST., SUB.TRUST C; KATERINA 
·vouMVOORAKr·s, at3 trust.ee of the LAR$EN .2.021 
FAMILY TRUST, SUBTRUST A, and the LARSEN 
2021 FAMILY TRUST; SUBTRUST B; arid LYDIA 
LARSEN, as Trust:e.e of the LARSEN. :zo21 FA'.MILY 
TRUST; . SUBTRUST· B( and. the LARSEN 2021 
FAMILY TRUST, SUBTRUST C, a.s trustees and 
derivative 1 y on behalf of POWER CdOLING i. INC • 
,and RELIANCE MACHINING, INC·~ , 

..,. against -

LAUREN LARSEN, 

and 

Plaintiffs, 

Defendant, 

POWER COOLING, INC., and RELJANCt 
MACHINING, INC.,. 

Jnde~ # 512r69/2022 

May 9, t023 

Nominal Defendants, 
-----· -- -- -~--· ----· ---~ - ------· ---- X 

PRESENTl HON. LEON RUdHELSMAN tJiotion Seq. #3 

.The plaintiffs have moved pursuant to CPLR §3211 se.eking to 

dismiss cou1,rtE!rclaims f.ileq .bY the,. corporate •:defe.pdartts. The 

defendants have o.pposed the m.otion. P,;;ipel'.'.'s W!=!re submitted by the 

partie~ and. after reviewing· .a.11 th.e arguments this court now 

makes the following deter:m.inat1ori'. 

Accordin9. to the c:ompiaint, the. nominal defeno.ant 

corporq.tions, which are en·gaged iri coo1in·g· .artd heating services 

we:re owned by Lloyd Lar$en. Qn Oecember .1, 200~ Lloyd plq.ced 51%. 

of the shares of common st.ock . .of the corporations into a trust 
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truste·e along with a non-pa.rty. Further, Li.oyd and hi.$ wife .a-nd 

Lauren exei.cuted an ag.r:e.ernent wher~in they were the only 

shareholders with voting rights. Lloyd pass·ect away in ·2011 arid 

Lauren was gifted 29% -of the- company an_.d purchased: another 20% 

from her mother, leaving her with 4 9% .bf the company. Th 2021 

the "2002 Trust was reformed into a· new trust with three 

:subdivisions, two (Subtrusts- A and .BJ mainta.ining 19-. 40:% each and 

Subtrust C maintaining _9. 4%. The. 2002 trust. _still. maint,aihed 

2. 7 5%. The. 1:.rustees ·.o·f Subtrusts A, B and c. are Lloyd'-s ·other 

three .children, the plaintiffs he.rein, .Louann, Lydia and non­

party Linne.a and other non-parties. 

·The t_o.mplaint alleges that s·ince Ll·oyd' s. death Lauren h,;15 

mismanaged the corporations, fai11ng to provide di~,tributions a.hd 

paying her children salarie-s ·and b.enefit_s fcir· providing .no wor·k . 

. Furt)l~r 1 tp.e Complaint allege.s the de,fendartt .has diverted inc_orne 

from the co:r;poratiori for her own personal gain. The corporate. 

-def endarits have ci.·sserted tw9 co1.mterclaims, .a. claim for ·the 

.breach. of a fiduciary duty by Lyd,;La Lq;rsen ai:i-9- a claim f.or the: 

.breach of a fiduciary duty by Louarin tarsen. The -plaintiffs have 

moved seekitig to. :dismis·s the counterclaims on the ·gr,ounds; the 

corporations hav~ no standing and that in any event they fail to 

state cuiy-· cause· of· action. As· rioted,. the· motion is .opposetj. 
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t•oriclus-ions of Law 

It is ~ell ~ettled tijat upon a motion to dismlss the c¢urt 

must determine, accepting the allegations o·f the cqunterclaims as 

true_,, whethe-r th.e· def-e:ndan,t . .can succeed µppn any re.asoni3,"-ble yiew . . 

of those fg,cts (Davids v. State, 159 AD3d 98.7, 74 NYS3d 288 [ 2d 

Dept·., 2O18 J). Further:, all the allegations i.n the, countercla.im 

-are deemed true and all reasonable· inf-erenc~-s -_may be tjrawn in­

.favor of thie defendant { Dunleavy v. Hilton Hall Apartments Co. , 

LLC, 14 AD3d 4 7 9_, .7 89· .N:YS2d 1.64 [2d. Dept., 2005]) •. 

The co.unterclairns all.ege that both,. Lydi~ and Lo_uann received 

money from the corporations without providing· ·a:ny services (s·e·e·., 

Amended An·swer, IJ1 207, 218- [ NYSGE F Doc . No. 9 3 J ) . The remainder 

of the counterclaims e_numerate the specific payments they 

received witllout prov.i,ding any work. The counterclaims ·note that 

Lydia: and L_b-Uahn are trustees of the c-o-rporations and th.erefo-:r:e .. 

owed fiduciary duties as trustees. 

However, th:e, receipt of tho_se funds·, even if true, .does not 

.allege a breach .:of any fidu,cia.ry duty ~t .all. To succe~d on a 

plaim for hreacih of a fiduc-i"a:ry duty, a· 'party must establish :the· 

existence o.f the-. following three elemen:ts: (1_) a f.:j_ducip.-ry 

relationship existed betwee;n plaintiff and defendant, (2) 

mis.conduct and (3) d:amage.s: tbat were dire.G-tly cause,d .l:ly t.he. 

mi:scondµc:t:. ('Kurtzman v Be.rgstol, 40 AD3d 588, 835 NYS2d 644, 646. 

[2d Dept., 2007], see, Birnbaum v. Birnbaum, 73· NY2d 461, S-Al 
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"NYSZd 7 4 fr [ EJR9] ) • 

It is :t.rue :t;.hat a_ non-managing memper of a cOrporation does 

.hot owe· an·y fiduciary duty to the corporation, except to the 

extent he ,or she- participat-e.s in s:uch management (see, In re ·FK3, 

LLC, 2018 WL 5292131 [S.0.N;'.i'. 2018), see, also, Kalikow v. 

Shalik, 43 Misc3d: 817-, -986 NYS2d 762 [Supreme Court Nassau County 

2·014]_)·. However~ a matiager, . .whether or not a mernbe . .:r;-- owe$· a duty 

to act "iq good faith and with that degree of care that an 

ordiparily prude-nt pe.rson i.n a like. position :w.o,t.ild use .under 

similar circ.l)mstances" (see, 1 N. Y.. Pr?c;, New Yo.:i;:-k Limi_ted 

Liabi],."ity Companies a.rid Partnerships § 1: 8) . Moreover, even ·an 

employee mai.ntaihs- a fiduciary duty to .ari empl·oyer. As the court 

noted in Nielson: Co. (US) LLC v. Success Systems Inc., 2013 WL 

1197 8 . .57 [S. D. N. 'y; 2013] "as a matter -o-f lai",r, an emp1oyee owes -a 

fiduciary duty to his -employe.r and is prohibited from acting in 

any manner inconsistent with his a,gency or trust anci is at all 

t::Lmes. hound to ex.f:!rcisE::1. the- utmos.t faith cirid loyalty in the 

perf.o.rtnance of hi_s dut1es" {id) . 

""Neither Lydia or· Louann partic:ipate'd in the management of 

the c.o·rporat.ion at al_],... Th_e.y did not p-artic-i_pate ·in an·y· 

management and could not ha:ve owed any traditional duty of care 

rioted above. They merely- accepted g_ifts f·rom the corpo.ration, a 

decision :made- by the d~fenctarits_- not the pl.aintiffs. They crux of 

the breach of fiduc.iary claims is the. fact they accepted the 
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gifts at all.. First, the defendant.s o-p.ly J1av.e th~·ms .. elv.es to 

l;:ll,arne for be.stowing t.ho,se gifts µport Lydia and Louann. M.bre 

impoitantly, those gifts unde.rscore the familial nature. of the 

bus'ine:ss and. the relationship betwe.en :~.ll t:he partie·s. The 

counterclaims really assert that Lydia and Louann should have 

rejected the gift$· on the grounds ·they· were undeserved. Whil.e 

that. particular -assertion i.s the ro-◊t of the counterclaims, the 

acceptance of su.ch gifts, given freely by the defendants do not 

coristi tute .-a breach o-f any fi.duciar.y duty. Tndeed, •ITO f . .iduc:iar;y 

.relationship even existed. 

Moreover, even i.f st1ch relation did exist, there could 

still ··pe no. breach of any fiduciary duty. Th·e. sectmd e.JE;,lment •Of 

misconduct rriust now be examined. Misconduct by a fiduciary 

-constitut,ing. a breach .of duty can take: .one of two ·t·orms·, either 

.preach of ·loyalty or breach o-f care (Higgins V·. New York Stock 

Exch., Inc .. , 10 Misc3d 257, 806 NYS2d 339 [Supreme .Court New York 

County 200.5]). ·.Gener:ally, a breach of .loyalty will be 

establ.ished where ths',. tne>var.it can sho¼' the other party 

participated in .both s1des of a transaction. \\This is a 

sens.-i.tive and 'i.nf];ex,i.bie' r.ule o.f fid,elity;. barri:ng not- only 

blatant self-dealing, but a.lso requiring avoidance .of situations 

in. which a fiduciary's personal int.ere~t p.of;sibly conflicts .with. 

the· int~.rest qf tho·~e owed a fiduciary duty" (Birnbaum; . supt.a) . 

"Th~ duty of care tefetS· to the tesponsibili ty of a ... fiduciary 

5 
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to ex·ercise, in the performance o_f. ·his or he.r tasks, the care 

that a reasonably pr.µdt;;.nt person wo11ld 1,1seU:nd.er sirnil,:3.r 

circum$talices." ( In re Ticketplanet. com, 313 BR 4 6 fS. D .• N. Y. 
. . 

Bankr:uptcy Court.,. 200-4"), cit;i..ng N·orlin C.orp. v. Roon:ey. P·ace •. 

Inc .. , 7 4 4 F2.ci 255, [2d Cir. 1984] ) . In turn, the fiduciary duty 

of due care, "ob1igat:es [fiduciaries] to act in an informed and 

'reasonably· =-qili_g_ent' basis in 'conside:ring material 

information'" {Higgins, supra). 

As :n.6:t-e.d, Lydia ;:i.-n.cl Louann: did not act in any way that was 

contrary to the business other than to rei;::eive gifts from the 

defenc:lar.its. The mere fact the parties are now in litigation and 

the q.e-fendahts re_g:reJ:: their prev:i_ous ge-nerosity doe·s not mean the 

plaintiffs committed any breach of any fiduciary dµty. 

Lastly, concerning <iamages, the movant ·must demonstrate that 

they did in- fact -suff.e-r financial injll~y ca:us·ect by the 

fiduciary's breach of duty (105 East Second S't. Assocs. v. 

Bobrow, 17-5 AD2d 746, -~73 N.X_S2d 50.3 [ls-t Dept·-._, T;J-9-1"]}. To 

establish the damages. ce>mpohi,3:nt of "' o1!3,.:i.,m fo.r a br~ach of 

fiduciary duty, the movant is required to show at =a :tn:iil:imum, that 

the fiduciary's .actions were "a s:ubstantial fa·.ctor" in causing ,;J.n 

"iden.tif iab1e loss" (.see, (105 East Second St. Assocs. v. Bobrow, 

supra). Of cmi.rse .. ,.· the -actions- of the defendants, providing- those 

g.itts was the true _sµpstantial factor cau$.ing any lo.s.ses to the 

corporation. 
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Conse.quently, there can be no- ·brea-ch of any fiduciary duty 

comm:i.,tted by the plaintiffs. for receiving mon.ey and perks from 

the defendants. The ref Ore, ·based on the f ore·go:Lng, the mqtion, 

·s.eekin(J to: :dismiss both count-exclaims i.s grari_ted. 

so ordered. 

ENTER: 

Dated: May 9, 20lj 
Brooklyn, N;Y. ~ on Ruch_e·lsman 

~ 
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