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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS : CIVIL TERM: COMMERCIAL 8 

. -----·- ·------· ---·· ----------- . -·-------.-- :){ 

Z0M0NGO.TV USA INC. D/B/A Z0MONGO,TV 
USA, JOCELYNE LISA HUGHES-OSTROWSKI and 
JEREMY GENE OSTROWSKI, 

Plaintiffs; Decision and order 

- against - Index No. 512735/2021 

CAPITJ.\L ADVANCE SERVICES, LLC, 
Defendant, ~ay 22 1 2023 

- .-.-.-- ·-·- .. -·- .-·-----·--. ·--.----- .. ·. ----.- . -- ·X· 

PRESENT: HON. LEON RUCHELSMAN Motion Seq. #5 

The def.endant has moved pursuant tq CPLR §3212 seeking 

summary judgement dismissing· the lawsutt. The remaining 

plaintiff opposes the motion. Papers were submitted by the 

parties and after reviewing all the arguments this court now 

makes the following determination. 

As recorded in prior orders, the plaintiff, Zomongo a 

corporation involved in the advertising industry,. entered into 

two merchant cash agreements with the defendant. The first 

agreement was dated February 12, 2018 whereby the defendant 

purchased. $449,700 of plaintiff's future receivables fb.r 

$300,000. The sec.ond agreement was dated April 11; 2018 whereby 

the defendant purchased $861,925 of plaintiff's future 

rece.ivables for $575, ODO. The complaint alleges the defendant 

failed to deliver t.he purchasecl amounts pursuant to the 

agreements and impropexly withdrew daily amounts in excess of the 

amounts to which the parties agreed. The court already ruled the 

individual plaintiffs have no standing to maintain the law$uit 
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sinc·e they decla.red bc!,n.kruptcy in_ Can.ada.. T.he defel'.'l.dant now 

se_ek9 to d,isrniss the lawsuit filed by the remaining plaintiff, 

the corporate entity ·owned by the individual plaintiffs, on the 

ground:s that the bankrµptcy· ,entrusted t.he corporate entj.ty to the 

bankruptcy trustee . Thus, all a U:thor it y to manage ~rid .corit rol 

the .c6•rporate plaintiff has b'eeh transferred to the bankruptcy' 

trustee divesting; the. -corpo.ration. of the abi.lity to .. mai.ntain .a,.ny 

lawsuit. The defendapt further argues the corporate entity's 

·charter was ·revoked when the .registered agent -res.:j_g·:n.ed an.p. -i::.huo? 

the corpor.a.te entity has no ,s.tanqing the: mcl.intain, the lawsuit. 

The 6orporate pl~intiff o~p6s~s the ~otion, as not~d. 

Conciusions. of Law 

Where the m:a.terial facts• at issue in a cas:e are in . .dispute 

·summary judgment cannot be gr:anted (Zuckerman v. City o-.f New 

York, 49 NYS2d 557, 427 NYS2d 595 [1980]). Gen~rally, ii: is for 

the jury, the tri~r of fact to determine the .legal -cause of any 

;facts then the question of legal cause .may be decided by the 

tried court as a matter· of law (Marino· v. Jamison, "1-8 9 AD3d 1021, 

136 NYS3d 324 [2d Dept., 2021) •· . . 

In J-ay Dees Inc.. • v. Defense Technology Systems Inc. , 2 . .008 

WL •45016.5.2 [ S·. D. N. Y. 200.$]. the court explained t.hat while .some 

Delaware. courts have held that a corporation whose cer:t:if.:Lc,ate of 

2 
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incorporatio:n has been revoked mai:ntains no capacity to sue 

subsequent cases relaxed that rule. Thus, in First Staffing Plus 

Inc., v. Montgomery Mutual Insurance Company, 2005 WL 2173993 

[Court of Chancey of De.laware 2005] the court held; citing 

earlier authority, that "a dissolved Delaware corporation has the 

power to close its affairs. but not to carry on the business fo.r 

which it was established" (id). Thus, a Delaware corporation, 

even if the charter is void .or has been revoked has the ability 

to maintain lawsuits during the three hear statutory winding-up 

period. 

The corporate charter was revoked on December 15, 2019 and 

the complaint in this action was filed May 26, 2021, within the 

three year statutory period. Thus, there can be no basis upon 

which to deny the corporate plaintiff standing to pursue this 

lawsuit. Furthermore, notwithstanding the above, there is 

further no argument that the individual plaintiffs had no 

authority to revive the defunct corporation. 

The de£endant's next argue that in ariy ~vent as a result of 

the bankruptcy by the individual defendants any claims that may 

be pursued by the corporation are likewise under the. jurisdiction 

of the bankruptcy court and consequently the lawsuit must be 

dismissed. 

It is well settled that "shareholders do not hold legal 

title to any of the corporation's assets. Instead, the 

J 
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·corporation-the .e-nti ty i tse.l-f-is vested wi tn the title" (see, _·EM 

i..td., v. Republic. of Argentina, 47_3 F3d. 463 [2d Cir. 2007).). In 

Advand~d Video T·ech:hologies, LLC v. HTC. ·Corp., 103 ·p. Supp3d 4.0.9 

[.S. D. J,'11. Y. ~2-015] the court e-~p.iained, that ''when a 01;:llaware 

corporation file.s a certificate bf dissolution, it does not 

·simply evaporate.. Rathe·r, ,it ''dis.solves"· only £or the purpose of 

-continuing· to do busine.-ss . .By ope:r.ation of 1-aw .... the corporation 

r.emain.s continues in existence for a period of at least three 

years from the date o-f· dissolution---:more:, if the peri'od is 

extended by the =.Court .af Chancery-for the limi tt::!.d purpose. of 

allowing it to wind up its affairs·. To that end, it .can sue and 

:be sued, dispose: o-f or convey its ·property and discharge· its 

liabilitie.s. Only after all. of that is done is a Delaware 

corporation perrni tted 'to dis-tribute to their stoc:kholder:s any 

remaining a,ssets-' -that is, any asse.ts tha·t remain after 

satisfaction of all liabilities-pursuant to§ 281(b). Un,cier §2.Sl, 

stockholder~ are. last in lin..e; they are entitled to rece.ive, .-no.t 

all the assets of a d1s-$6lved cbrporati_or,., but only "remaining 

assets''-the _assets that are left mter after a-11 other corporate 

cred;itors have been: satisfie·d., or provt~ion -m~de for th~m. to be 

satisfiecl" (id). Therefore, "as a result, it is well-settled 

that as.sets bw:n-ed by· a c·orporati-on ar-e. no't ;Lnclu(jed in the 

ba-hkruptcy estate of .an ±ndi vidµal shareholder ... a debtor's 

shares iri a. corporation became part Of the bankruptcy estate; trie 
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assets- of the corporation do not" (see, In :re Billi.rtgsley, 338· ,BR 

372 [Un.ite.o. States Bankruptcy Court Central District of Illinois 

.2006]. Thus, the mere fact the shares of the corporation arE:o now 

part o.f the bankruptcy estat.E;! do,es not mean the as-s.ets a-i.e as 

well or th_at the corporate entity .cannot pursue claims. 

Therefore, based on the f o.tego.ing, the motion ·seekirrg 

sumrna-ry judg.e:tnent .dismissing the corporate de.feridant' s la-wsµi_t is 

consequently denied. 

So o·rdered. 

DATED: May 22, 20.23 
Brooklyn N··. Y" 

EN'I'ER.: 

Hon. Leon Ruchel-sman 
JSC 
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