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SUPREME COURT OF ·THE STATE OF NEW YORK 

COUNTY OF "KING$ : CIVIL TERM: COMM. PART. 8 

----------- ~--------- ------- --- . -- -x 
25·-5 BU-TLER ASSOCIATES t_LC, 

Plaintiff, 

- against -

255 BUTLER:, LLC,. ARIEL. AKKAD, NATHAN 

AKKAD., SOLOMON AKKAD and B-E.NJAMIN 
AKKAD, 

Defendants, 
- - - - - - - - - - --- - - -- - . - - . - - ----------. - - - - - - --x 

PRESENT: H.ON. LEON ROCHELSMAN 

Oecisi·on anc:l orde·r 

Ihdex No. 511560/2015 

June 1, 2023 

Motion.Seq. #J7 

The de:Eenda-ntE'> Ariel Akkad, Benjamin Akkad, Nathan Akkad·, 

So.lomon Akkad and non:-p:arties- Idea Nuova Irrc_. , HH24'-6 Fifth LLC, 

HH Realty· Equities LLC, and HH We·st 20th LLC have mov_.ed s·eeking 

to quash subpoenas served upor1 nori-pa.rty Cathay Bank p-ursuant· to 

CPLB, §.2304 and for a protective order·. The plaintiff opposes the 

motion. Papers were submitted. by the parties arid after reviewin~ 

ali the arguments, this court now makes the fol.lowing 

cletermination. 

The pl9intiff se.eks to enforce a judgement award_ed and have 

served a subpoena upon Cathay Bank seeking banking information 

abq:ut ,the movants. The movants have moved seeki,ng to quash that 

subpoena:. 

Conclusions o:f Law 

In Kapon v. Koch, 23 ~~3d ~2, ~88 NYS2d 559 [2d Dept~, 2014] 

the c.ou;rt held that t.l;1ird pa0rty subpoe.has :tna:y :be. served wh.enevex 

the information sought is ':(Ilaterial and nece$sary' "of any fa.ct.s 
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.bearing: on the co.n.troven,y which wil+ c!-s:s-ist: prepa.z-.atiort. t".or 

trial PY sh.arpenihg the issues and reducing delay and prolixity" 

( .1d) . The court noted that wso lon·g as the disclosure sought "is· 

relevant to the pr.osecu.:tion o-r defense o.f. a:n .action, it mu,st be 

provided by the nonparty" (id). Thus, "disclosure from a 

nonparty require:s: no more tha:n a showing that the requested 

information. is relevant to the prosecution or defen-s.e ot the 

action" (see, Bianchi v. Galster Management Corp., 131 AD3d 558, 

1·5 NYS"3"d 189 [2p Dept.,, 2015-J, CPLR §310"3 {a)). Fu·rther, pursuant 

.to CPLR §522 '.3 a \\judgment Credi tor may compel _d.isclo,sure 9f all 

matter relevant to the .satisfaction of th~ judg~ehtu lid). Thus, 

:this -statute acts_ ·as \\_a broad· crite'rion autho-rizing investigation 

thtbugh any person shown to have any light to .shed .on tll.e subject 

·of the judgment debtor's asse·t.s ot their whereabouts:" ( see; David 

·o_. Sie_gel, ·New 'tork Practice §509 (5th 'ed. 2011]). Inde.ed, "CPLR 

5223 permits a judgment cred_itor to compel disclos_ure of all 

.matter r~levant to the sati·_s"fac;tio_n of .a judgment. -It is a 

g~nerotis ~t~ndat'd that allo~$ for a broad ran~e bf inquiry 

through either the j1,1dgment debtor ·or any·· thi·rd persbn with 

k:ri.owled_ge o_f the. debtor·' s pr·o.perty" (see., Draqons "51·6 i.td:., v-.• 

GDC 138 E 50 LLC, 75 Misc3d 1216(A), 169 NYS3d 502 [Supreme Court 

New York County 2022] ·.) . ·A- party seeking to· vac::a.te or quaEih. a 

third party subpoena has a burden est~bli$hih9 the information is 

"utterly irrelevant" or "the futility of the process to uncover 
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anything legitimate is inevitable- or obvious';: -(Anheuser-.Busch 
. . 

Inc., v. Abrams, 7l- NY2d 327, 525 N.YS2d 816 [1988]} ._ 

Preliminarily, there are questions. whether a .customer of a 

.bank even mairrtairi.s -standing to Challenge. subpoenas .. serve-d, upon 

the bank see.king the customer's banking information (see, Norkin 

v. Hoey, 181 AD2d -2 4 8, 5.8 6 N"YS2d 9·2 6 [ pt Dept. , 19 92 J ) •• As the 

court noted .in AO ,Asset .Manaqement LLC v. Levine, 111 AD-3d 245_, 

9_74 NYS2d 3~2 [pt Dept,, 20131 "a depositor has no ownership or 

other interest in: a bank's records. of his accounts .. Thus·, he ha-s 

no standing· ·to object to a sti}Jpoeni;i directed at them."· and that 

this "proposition remains true, eVen more. strongly, in the civil 
. . 

cchte-xt" (id,. see, also, Mede-qua L-iC v. O'Neill & P·artners LLC, 

:2022 wt 16S:52_.214_ LS.D.N._._Y. 2Q22J) .. 

tr:i. any event, considering the propriety of the motion, the 

defendants .presei"nt a number of reasons ·why the subpo:enas ·are 

improper. First( procedurally, t_he rnovan.ts ar;:,g.ue tb..e subpoenas 

fail to state the reason. the documents are sought a.rid that the 

:subpoe.nli errone6U$ly r-e-c·or:ded -the -wrong ,county in which th_e 

judgement was entered. Second, substa.ritively, the :movants argue 

the plairitif.fs fail to present the relev.ance of such documents 

$rid tne reque.sts ar~ ov<';;r broad __ in their scope. Moreo.ver, the 

movants argue the plaintiff has instituted$ fraudulent 

con·veyance action against the m_oyants· here and disc:ove·ty irt. ·that. 

action should govern the p.toduc:tion of an:r discovery and the 

3 
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:<;iisco:ve . .ry sought· in this• action shouici. be qua;:;hed. Lastly, th_E;!· 

tnovan:t_s assert that pµrsuant to the lease. enterec:l. into petween 

the plaintiff and the defendant no liaJ:dlity ca:n attach to ahy of 

the i:hdividuals in-. this .acti.o.nl co"nsequently, the .d:L-scove.ry 

sought is irreleva_nt. 

Procedurally; the notif"icatio·h arid certification that 

a_~comp_~I)i~d the subpoena states that "a· Judginetit was erite-red on 

March 20, 2023, in favor of Plaintiff/Judgrn:ent-Cred:Ltor 255 

Butler -A$sbciate-s- LLC -and against 0-efendant/Jµd_gment-Creditor 2·55 

:S:µtler LLC:-in the -amount of $36,2-4_1,.836 p-lus post-judgment 

interest at the rate of 9%" .and that there is a "A REASONABLE 

B.ELIE.F THAT THE PARTY RECEiVING THI"S SpBP.fJENA HAS lN THEIR 

POSSESSION INFORMATION ABOUT THE DEBTOR THAT WILL ASSTST THE 

CREDITOR IN COLLECTING THE JUDGMENT" (see, Subpoena; pages· 1 and 

3 [ NYS CE F Doc. No . 119 . .8 ].) , further-,. the mer~. · £.act :I; he caption 

lists· th-e wrong county, an inadvertent typographical -mistake, 

does .not invalidate its legitimacy. The ref ore·:, ther_e are no 

_procedµral reasons the :5ubpoena is not proper. 

Turning. to the substantive ,groundS; to qua:s·h the subpoena, 

the f:a . .c.t a: :fraud1.,1lent G.onvey-ance ·action was C"c:"'Ji.llinenc.ed ne.c.-essar.i,ly 

means the information sought here has more relevance, not less. 

While the spe·cific instances detailing, the tran·sfers have b-een: 

redacted. from the a:_rnended -complaint (see, .Arri.ended Complaint.- in 

255 Butler Associates LLC v. 255. Butler LLC .et al, 'JI'Jf7S, 93-9.5, 

4 

[* 4]



FILED: KINGS COUNTY CLERK 06/06/2023 02:49 PM INDEX NO. 511560/2015

NYSCEF DOC. NO. 1213 RECEIVED NYSCEF: 06/06/2023

5 of 7

97-'-99( 15-156, 160, 167-'169, Index Nt.unber 511109/2018 [NYSCEF 

Doc. No, 35]) the allegations are extensive. Most importantly, 

that action is stayed ''pending resolution of the main action" 

(see, Order dated October 31, 2018 [NYSCEF Doc. No. 63 of Index 

Number 511109/20:iSJ). Therefore, a request to deny the subpoenas 

in this mairi action so their production can l.Je further lit:igated 

in a stayed action really violates the order staying that action,. 

Moreover, there is n_o legal impediment seeking production in this 

action. To the extent there is any overlap between relief sought 

irt this action and the other action sµch overlap can be addressed 

in the action that is stayed in any event. 

Next, there is no basis to assert the subpoenas merely seek 

to ascertain the existence of evidence or as a fishing expedition 

(Goodstein v. 695 9th Avenue Housing Development Fund 

Corporation, 60 Misc3d 1227(A), 110 NYS3d 501 [Supreme Court New 

York county 2018]). Rather, the subpoenas seek broad informa:tioh 

based upon substantiated assertions of such improper and 

fraudulent transfers. Of course, motions to dismiss have not 

been resolved in that action, however, that does not undermine 

the utility of the subpoenas sought here. Further, the broad 

natu:teof the docµments sought pursuant to the subpoenas is 

proper in efforts to enforce the judgement. 

Lastly, Section 37 .. 6 of the lease states that "neither 

Landlord nor any such Person who has at a·ny time acted as 

5 
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Landl.o.rd hereund.e:i; nor any of the :members, di.:recto'rs, officers, 

ernploye:=_~s, .ag_ents or s:.ervants of either Shall have ariy liability 

(.personal o.r othe·r•w:i.se) hereunder. beyond ·Landlord; ·s interest in 

the Premises, inc.-l_uding·, without J,.:Lmit<;i-t.:i,:on, the r~_nts and 

profit 9 therefrom, the proceeds of any insurance policies 

covering' or· relating to the P·terri.ise,s, any awards payi3.ble .i,n 

connection with at1y cortde:mnati.on of th~ Premia:.es o-+· ·.c;1.ny part 

thereof, and. any other rights, privileges:, license.s, franchises, 

c·laii:Qs.( causes of action or .other i-nter_e,sts, su,rns. or. r:ece1yables 

a:pputtertant to the. Preil.l.:i,ses:, .ancl. nQ ptp..$,r prqperty 9r as,$.ets -of 

Landlo_rd or any s_uch Per::,on or any of th"e members, directors, 

·officers, e:mployee-s, age-nts o-r servants q·f either s._hall l:;,e 

subject to l~vy, execution o.r other enforcement procedure for the 

$at i s·f action of Tenant' s remedies hereunder" ·( s.ee, Lease., '.Il 3 7 • 6· 

[NYSC-EF Doc. No. ·.2] ) . .Howeve:r, the subp.o_ena seeks information 

from the movants to enforce the judgement against the landlord, 

not. ~hy of the tndi vi duals that rna-y be exempted by the a·bove 

noted provi.s.ion. To be s-µre1 the _court is not determinin9 the 

_indi\r1dual movants are definitive•iy exempt from any liabilityr 

r.ather, the documents $0:ught are sought to bolster the 

plaintiff's efforts to satisfy its judgement against the_ 

la-ridlord. Ih that ·re·gard the s.ubpoe_n~s are prop·e.r. 

Thecrefore;=_, bas.,ed on the foregoing the motion seeking t:o 

quash the subpoeh'as is denied. 

6 
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No party may file any motion or any order to show cause 

without prior approval from the court. 

So ordered. 

DATED: June 1, 2023 
Brooklyn N.Y. 

ENTER: 

7 

Hon. Leon Ruchelsman 
JSC 
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