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SUPREME COURT OF THE STATE OF NEW YORK 

couNT'f• oF iil.iG~ i ~1v11·1:tiM~ ~GMM~RC1A1 ~ 
- ...... --- -·- - - - - - - - - - - - ~ - -·-- ~- - - - - -."""':"- - """":' ---:- -=---~ ':"""'- - .......... x· 
SMG AUTOMOTlV:E HOLDING$ LLC, 

Plaintiff,. Di:e:isioh ahd order 

- ag_ainst -

A.AF REAL ESTA'J;.E, .LLG, 
Defenda-nt, June 7, 2023 

--------------- ------------------------- X 

PRESENT: HON. LEON RUCHELSMAN 

The. defendant ha:·s moved pbrsuant tc:i:. CPLR §3211 seeking t.o 

reargue' a decision and orde.:i: dated Fe.l;n:-uary 2·_8, -202_3. The 

plaintfff qpp.oses- the motion. Papers were sU:bnii tted by the 

partie"::, and_ arguments held. After reviewing a11 the a:r-gument~, 

this C.ourt now makes ·the roilowing determination. 

As recorded in the prior o"rder, -on October 2, 2D12 the 

subles.s.or Kings Auto:rnotive Holdings LLC ente.r.ed. into a le-ase with 

the :defendant concern.-ing property located at 231·13 Flatbush Avenue 

in Kings County. That lease.· afforded. the sub.lessor the_ option to 

purchase the property in. the ninth y~:ar of the lec1.:Se. On 

February 7, 1011 the plairttiff entered into~- subleas~ with the 

sublessor arid asserts that pursuant to that sublease the 

plaintiff purchased the· subles·s·ors· as.sets and an assignment of 

the purchase option. Indeed, SM.G e_xercised the purchase option 

which was rejected by the defendant on the grounds the plaintiff 

did not h_ave_ the right to ex:.ercise that option. The plaintiff 

m_oved seeking to en~oin the defendant from evicting the plaintiff 

or fr:om selling_ th_e property without first allowing the plaintiff 
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to exercise the option. The court granted that motion holding 

that, the 1 and10rd accepted rent from the plaintiff thus could not 

thereafter argue theplairrtiff was not a valid assignee with the 

available right to ·exercise the purchase option. The court 

rejected the defendant's argument the defendant had the right to 

waive the provision of the lease that requir.ed written consent to 

assign the lease but clid not waive the provision concerning the 

express approval of the purchase option. The court then 

explained that the acceptance of rent with knowledge of a 

violation on the part of the tenant will not constitute a waiver 

of the violation if that fact is spelled out in the lease. 

However, if the lease is silent then the accEaptance of rent will 

waive any violations. The court concluded that the lease did not 

contain ,3.ny such non-waiver clause and that consequently the 

landlord's acceptance of rent constituted a waiver of the rules 

pertaining to the purchase option. 

Upon reargument the defendant ass_ert.s that in fact the lease 

does contain a non-waiver clause. Paragraph 24 of the lease 

provides that "the receipt by La;ndlord of rent and/or additional 

rent with knowledge of the breach of any covenant of this lease 

shall ti.cit be deemed a waiver of such breach, and no provision of 

·thi.s. le.as.e shall. be de.erned to have been waived by Landlord or 

Teriaht (as the i;::ase rna.y be) unless such waiver he in writing 

signed by Landlord or Tenant (as the ca;se may be)" (see, 

2, 
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.Ag.reem:e-nt of Leas.e_, 9[2-4 [NYSCEF Doc: ... m,. 15] ) . 

fidwever, tn,at clause .15 not -a ba·-::i-.1.::::." ·upon wnJ·ct1 --c. □ a~::Jert 

the plaintiff has nq c3.lJility to exercise t:he purchase option. 

That clause., and indeed the entire le.gal issue espoused in 

Jefpa.ul Garage Corporation v. Presbyterian Hospital in City of 

-.New York, 6::1. NY2d- ·4-4_"2., 47'4 NYS2d 45·8 [1.9"8-4.J and mentioned by the 

co_urt in. thE! prior ord_e_r, does not re?.lly- pertain to .this .. case. 

That cas.e stands fo.r the proposition that the acceptance of rent 

generaliy waives any I.ease violations. Tll.e reason .is simple, if 

the ianctlord contJn.ue_s to· accept rent then the land-lo.rd is-­

obviously wa.1Ving any vio.lations the ten,a_ntmay llave committed. 

A different rule g·overn.s where the lea_se expressly states that 

the acc~ptance of rent does not waiver any violations. 

In this case there are no violations. The only issue is 

-w-h?ther the plaipt.:j._ff ls a valid ass-igrfee. The clause -no.:ted in 

·the· l.e,;i_"se concerning: the non-wi;i.i ver o.f :a_py violatio;ns- by· ·t1:1e 

.a-cceptance of rent :Ls· inapplicable for. this very rea-s'Cin.. The 

court's extraneous referert·t:es whether or not the acceptance of 

rent constitutes a waiver d,epending on any such language in the 

1·ea-s·e doe~ not me,a:n that such lang.ua·g,e in the lease in th.is case .. . . 

f oreclos-es any wai ve-r. S.itrc.e the.re has· bee_n no violation. of the 

lease and in fact there is no allegation a.f · arty lease violations·, 

paragraph 24 is inapplicabie. Indeed, the cou:r;-t's earlier 

discussion of the issue was tQ merely highlight that the 

3. 
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acceptance of rent gf.!nerally waives any other contentions 

undermining the validity of the lea.se. That ls all th.a, mox.ea Cr!~C 

where, as here, no actual violations are alleged. Thus, 

paragraph 24 is not a basis- upon which to assert the landlord 

never waived any requirements associated with the purchase option 

provision. The acceptance of rent may have waived all such 

provisions. 

Therefore,. the motion seeking reargument is denied. 

So Ordered. 

DATED: June 7, ·2023 

Brooklyn N.Y. 

ENTER: 

Hon, Leon Ruchelsman 

JSC 

.4 
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