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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTYOF KINGS : CIVIL TERM: COMMERCIAL-8 
-- ---------- --------------------------- X 

STEVEN BUILDING SUPPLY INC., 
Plaintiff, 

- against -

DAVRICH REALTY CORP., CLAY PROPERTIES 
LLC, SOURCE RESIDENTIAL LLC, LEE 
HYMOWITZ, Esq., as Escrqwee, and STEVEN 
HELLER, individually, 

Defendant, 
- ·-- ·---·----- ·---·---. ------·--------··-·---. - ·x 

PRESENT: HON. LEON RUCHELSMAN 

Decision and order 

Index No. 512844/2023 

June 20, 2023 

Motion Seq. #1 

The plaintiff has moved seeking a Yellowstone injunction atid 

to consolidate this case with another case. The defendants· have 

opposed the motion. Papers were sµbmitted by the parties and 

arguments held. After reviewing a,11 the arguments, this court 

now makes the following determination. 

On May 1, 1996 the defendant Davrich Realty Corp., 

[hereina·fter 'Davrich') was assiqned all rights in a: lease 

concerning property located at 19 Clay Street in Kings County. 

On February 9; 2018 the plaintiff Steven Building supply Inc., 

[hereinafter 'Ste~en'] entered into a. two year stiblease with 

Davrich with an option to renew; Thus, the sublease provided 

that the "landlord shall have the right to cancel upon 120 class 

notice-during term of the lease or any extensions or options, 

Subtenant shall have an option to renew the sublease for an 

additional 2 years period at a monthly rate of $1,500-per month. 

Any additional or subsequent extensions will be at a 3% increase 
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_p.er annum" ("s·ee, suble·as~ '.ii "2 [NYSCEF Doc.. No. 6] ) . The' 

.s.ubtena_nt S_teven exercis.ed the renewal qption commencing: January 

2020. In January 2 022 Steven once. ?gain sought to exercise the 

renewal. opt_i_oil an_d agre.etj to a. th_ree percent increas·e pursuant to, 

the terms Of the lease. According to th.e complaint Davrich 

r:efused to accept thos:e payments .and likewise never served- any 

·notice. to t~rmin_at.e the_ subt.en,ancy (see,, Veri.fiE!d C_omplaint, 132-

[NYSCEF Doc. No. ll) . .A notice to terminate was thus served upon 

the pla-iriti•ff on .Oecemher 22,. 202-.2 listing the termination date 

as of May 11; 2023, The plaintiff ha·s now moved seeking a 

Yellowstone iri.ju·nction arguing the. termination notice served i·s 

imprope··.t. 

Con.cl us ions of Law 

A Ye1lowstorie inj·.lirict.io.n is .a rernedy whereby· a te:;nant may 

obtain a stay tolling ·the cµre. per:i.od "s.o th?t: · .. upon _an adversf? 

d.eterminatiqn on the merits the tenant may cure the -default and 

:avoid .p: for-f.eiti:J.r.e-" (Graubard. ·Mellen Hot-owitz· Pomeranz & Shapiro 

v. 600 Third Ave. As.so.cs.,. 9_3 NY2d $08, 693 t,/YS2d 91 [1999] , 

.First National Stores v~ Yellowsto-ri:e Shopping Center Inc., 21 

NY2d 630, 29-0 NY$2d 721 ( 1968·]) . _For a Ye:llowstone inju:nction to 

b_e granted the Plaintiff, among other things, mu.st dempristrate 

that ''it is p,re.pared. and :maintains the-, ability t.q cure the 

alleged de-fault. by qpy me.c:1,.-n,s sllort of vaca.t.ing the premises'' 

(Graubard, supra); 

2 
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Thus, .a tenant se.eking a Y~llow.=;to.ne mus-t;. den1pnstrat_e that:· 

(.1) .it hqlds. a corrµnE:;rcip..l lease, ( 2.) it has received f ram the 

l_andlord a notice: of default, ( 3) its applica:t.ion t·or a temporary 

restra::Lning, ord.er V'/as rnc;l:de p;rior t_o ex.ptration- of the cure per-iod 

and terininatiort of the lease, and (4) it has the desire and 

ability· to cure th.e alleged default by 'any me-ans short of 

vacatirr.g the _premises ( see, Xioti-s Restaurant Corp .•. v. LSS 

:Leasing Ltd. Liability Go.r 50 AD3d 678, 855 NYS2d 578 [2d Dept . ., 

:-2.00B]). 

S.ection 3. 2 o-t the .sublease states, that Stevep.. as the 

·"·subleasee shali have the right to acce·pt any bona fide offer 

rn-ade to. Davri·ch Realty Inc., within 7 days after receipt o.f 

notic.e via ernail to subleas·ee and their p.ttorney Razis and Ross 

P·. C.. from Dav-rich of said offer. S.ubleasee must enter into a 

contr·act with a 10% deposit :_within- 7 dayg, from its· .-acceptance ,qnd 

must close under the same terms and. conditions as were 

transmitted by ou.t$ide o.ffer and close 2·1 afte.t contract:-t_ime 

being of the .e$i3.en¢e" (~, _sublease ':I[ 3. 2 [NYSCEF Doc. No .• 6.]). 

Steven argues· that they were ··never made aware of arty of.t:ers 

betwe:en Dav.rich ahd any ·third part_ies and that con,sequent.ly; they 

were never really given the proper right of first refusal. Thus,. 

they seek a Yellowstone injunction staying- the termination o"f the 

sublease a-pd .d,emand-an opportunity to exercise the option 

contained, within the sublease. 

3. 

[* 3]



FILED: KINGS COUNTY CLERK 06/20/2023 02:41 PM INDEX NO. 512844/2023

NYSCEF DOC. NO. 66 RECEIVED NYSCEF: 06/20/2023

4 of 8

The defendants counter that the sub.lease was terminated 
. . ·.... . . . . ·- . . . . 

bei:::ember 3i, ,2021, tru.ie;; no exercise of the option was eveh 

possible; Indeed, in an ema.il dated February 7, 2022 counsel for 

D.avr:LG.h ahcl defend·~nt L.e.e Bymow:i-tz Esq., responded tq the 

plaintiff's .claims they we:r:e denied the· right of first refusal. 

The email stated that ''a.s you well .·know your clients orig·inal 

iease e·xpired December :ll, 2019 and then. ·was ~xtendeci un½i.l 

December 31, 2021. As of Decernbe.r 31, 2021 if your client wanted 

to remain i·n the prope.rty you or he should have started 

negotiations for a new le·ase.'i and that "your ~lient is n.o-w a 

holdover tenant and has no rights under the prior lease" fsee, 

Email dated Eebruary 7, 2022, 10: 0 6. AM [NYSCE.F Doc. .. ·NO. .4·s.] } • 

This is true, argµe the defendant;;, beca.use t:hey assert the 

plaintiEf was only· entitled to bnt3. extens·ion. The defendants 

assert .that ·the langua.ge contained within pq:ragraph .. 2 of the 

sublease that "' [a]ny a,dditional or subs.equent extensioris will .be 

a:t 3% increq.se pe:r annµm.' doe:S not grant the ri\Jht to SBS .fox 
. . . 

automa.ti¢ two ye.ar rene:wP:ls U:nder the Su,bleas~,, ($ee, Memorandum 

of Law, page 6 [NYSCEF Doc. No. 61]). Rather, tha.t clause merely 

new iease extension, the agreed upon base rent would not. be the 

same for the .entire ·extension period .but would there [E!.ic] will 

be 3% increas~s per annum.. For .example., if the parties came to an 

agreement to a two-,-year lease extension from January 2022 to 

4 
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December 21, _.202-3, for- a base rent of the firs-t year of the 

.extens.i9n o:f $2, Q.O.d, the sec.and yea:i of the extension would 

not be $2, 000 but would ·reflect a 3% increase per annum to 

:$2, 06"0" (id}.. However, it .strains credulity to argu~ th-e 

referer:ice in the lease to "additional or subsequent exten-s±ons'1 

-really· meant a new lease.- that required negotia·tion out the 

reference in ·the. ·same para.graph to i;i" three pe,rc.ent raise: p_er 

annum acted to frame the rental amounts of such new lease.. There 

is rio };)asis to ass·ert that after one extensiorr the pari::l~s- would 

be required to negotiate a n~_w leas.e s.ubj·ect t.o rental terms 

stated in an old lease~ Th~re i~ nb e~plan~tibrt ~hy the partres· 

·would ·be required to neg._otiate all· the terms .o-£. a ne:w lea·se, sa,.ve 

the rental amount, arguably the most crit;ical compon.ent of a:ny 

le,ase. There is no reason o-ffered- why the rental amount could 

not be· negotiated by the parties when co.ntemplating a 'n:~.w' lea,se 

and why such negotiations would be restricted by language: in an 

9-ld l .. ease. :Moreqv.er, .;i.."f t;.tue that the .plainti-f f wa.s. .. only 

entitled to one ex.,tension tber_1 the _.lar1guage in the. lease that the 

''landlord shall have the right to cancel upon 120 days notice­

dur2ng the term o-f.. the. J., .. ec:1.se_ o.r ar;-y. ~xter1sions or options•1f reai.ly 

rn.akes no sense. Thus, the plain and obvious meaning of paragraph 

2 is that the landlo-rd ma.y send _a te-rrr:rination notice by providing 

120 -days notiGe or the pla . .intiff · may renew the lease without 

further negotiation by providing an in.crease of· rent as cnii;linect· 
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. i_n th.FJ· ._sublease. The d:e:f endan.t 's -explan~_tion of the lease-.r 

ignoring the plain lang_uage and implications o:f such plain 

language of the lease is• categoric91ly rejected. Incieed, no 

interp.ret:i ve, mli?:tbo.d of .a,ny c0.ntr9-·ct coul_d rea-s:_oriably· assert the: 

sublease forbade more than one. extension and that language whiE:h 

clearly contemplates such extension refers to terms :of c1 future 

lease not ye-t even nego_tiated. Thereto.re·, as ~ matter of .. law, 

the plaintiff validly exercis.ed the lea.se extensi6.h option and 

was in valid pos.s.!8ssion of t_he le'a-s-e whe.n. Clay/.Sourc,e purchased 

the premises. 

C1ay/Source argues that ih any event they purchased the 

pt·opert.y with the· uncte·rstanding th(?.t Steven's :inte.t;-e.st in the 

premises had been terminated and that conseqt1ently they are a 

bona fide pur·cha·ser for value.. If· that is true then Steven only 

maintains an -action a9a-inst Oavriq.h which would demand a denial 

of the Yellowstone reqµest. However, there are surely questions 

.o.f fact whichcarinothe decided at this time -whether C1ay-/$ource 

knew -of .Ste:ven' s ~tatus pr whether such reliance 6n the 

representation the sublease expired at the end. .of ~UZI was 

·--r_:easo.nable •. :rcta:n Shif.rit, a ·manage:r of Clay and S-ource submitted 

an affidavit that states Davri.ch "advis.ed" Clay /Source the Steven 

sublease was expiring on DE="cernber 31, 2021 (see', .Affidavit ◊-f 

Iqan Shit.r.it, CJ[ 12 [NYSCEF DOc. No. 32]). Furthe*, tl)e aff:_tc:iavit 

asserts that Davrich had been negotiating with Si:,even regarding 

6 
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the purchase of the property and that after s·uch negotiations 

broke dciwn Clay /Source purchased the premises ( see, Af.fidavit of 

Idan Shitrit, '21 [NYSCEF Doc. No, 32]). Further, the affidavit 

indicates the premises was ins})ected by Source and that there did 

not appear to be any tenant engaged in any work at the premises 

suppor:ting the belief the tenant had already abandoned the 

property (see, Affidavit of Idan Shitrit, g(S[ 29, 30 [NYSCEF Doc; 

No. 32]). While that might contradict the assertion contained a 

mere three paragraphs earlier that "Davrich further re.presented 

that - no extension having had been negotiated - SBS 

was a holdover tenant that would need to be evicted from the 

Premises" { see, Affidavit of Idan Shitri t, (i[ 27 [NYSCEF Doc. No. 

321) since eviction is only required if there is no abandonment, 

there are surely questions whether Clay/Source's belief 

concerning the status of Steven's sublease hold was reasonable. 

Further discovery is necessary to determine whether iri fact 

Clay/Source can be de.emed a bona fide purch,:rser making Steven's 

request to the right of first refusal an impossibility. 

Therefore, based on the foregoing, the request for a 

Yel1owstone is granted. The only issue that must be resolved i:s 

wether Clay/Source's purchase in light of Steven's interests 

satisfies the requirements of a bona fide purchas.er. The 

Yellowstone is granted pending resolution of that issue, Further 

motion practice concerning this matter may be filed at any time. 

7 
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LcJ.-$tly-, the . .cqmpanion aq.tion entitled St_<;;VE!n Building Supp-ly 

Inc . ., v. Da:z;vic.;h R$alt_y Cprp._, et. _al., index Number 518092/2022 

conce.r:ns the same fact:s and circumstances a:S this case. It 

involv'·e:fs a claim for breach o_f cop.t;ract py failing to ab.i,de by 

the right ,of first refusal clause contained in the sublease. The 

.assertion that a motion to dismiss will u"i tima.tely- be filed is­

not a_ pasis to oppose consolidation wher.e. such cons·olidat.ion 

appears appropriate. Theref'Ore, ba_sed o:n the foregoing, the 

motion seeking cons.olidation is g:ranted.. The merits of the 

coinpah-ion are deeper than the mere question whetn.er Clay/Source 

can be considered a bona fide purc·nase:r for va1ue since the 

breach of contrctct claim seeks more- than. just the ab_iiit,y- to 

exercise the ~ight of first reiusai. In any eveht, such lawsuit 

is sufficiently cqnnec-te.d to- this a.·ction to me.rit c6"nsolidat.:i.on.. 

_$:o ordered. 

ENTER: 

DATED-_:_ -June. 20, 2:023 
Brooklyn N -. Y. Hon~ ·Leah Ruchels~arr 

JSC 
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