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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KI"NGS : CIVIL TERM·: COMMERCIAL PART 8 
--------------- - ----- -------------- -- X 

209 SARBEY STREET· TRUST, 

- against -

IZETTA ANNEKA SCOTLAND ancl 
209 BARBEY STREET· LLC,. 

Plaintiff, 

Oef en dart.ts_, 
--------- ·--------·-. --- ·. -- .------ .·----. ------x 

.PRESENT : HON • LE.ON RUCHELSMAN-

Decision and order 

Inde~ ~o. 5l7·949/2~19 

Motion Seq. #3 & #4 

The q.efendaht has moved pursuant .to GPLR §:302~ se:eking to 

file an amended a-riswer. The plaintiff _has movEld pursuant to CPLR 

§·.6513 .seeklng to --~~tenc;i the Notice of Pende:ti:c-y. The motions have 

been opposed respectively. Paper.s were submitted by all parties 

and atter reviewing all the arguments; tl1is court now makes the.· 

·f-Ql lowi_ng d,e~ermina tion .. 

According to the amended compla.int, on June 18, 2020 non­

·p.arty and ·owner -of property locat.eq. at 209 B_a;t-bey "Street ih Kin9s 

.County conveyed title t.9 the property to defendant Izetta 

Scotland. On June 25t 2Dl9 Scotland erttered into a confract to 

se11 :t:he property to the· plaintiff·. The amended cornpla:in:t 

alleges that Scotland refused to close title precipitating this 

action.. Th_e c;1.mended compla.:i.,nt aS$·e·rts catise.s .of a.ct.ion for 

specific perfo:r:mance-, quiet title and ±ntE;Jntional interference 

with a contract. The defendan·t 209 Barbey Street LLC .has now 

rno.yed s.eeking· t_o se·rv.e an answer to assert. defen;513s that it 

purchased the subject property on September 27r 2019 prior to the 

imposition of any n9tice of pendehCy -or atry know1edge· .of a prior 
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contract w-i th the· plaintiff and thus h~s the: right to maintain 

the prqpert y ~ M.o.:i:-eove.r, the .. prope>s ed answer: asserts one 

counterclaim, namely a determination they a:re the lawful owne·r of 

the property·. Further, a:s n:oted, the p.1-a:intiff bas . .moved see]s:.ing 

to extend the notice of pendency. 

Conc.lusions of Law 

It is well settled that a request to amend a pleading shall 

be fr.e.ely given unless the p·r·opos·ect amendment. would unfairly 

preJud1.ce or sur.prise the opposing party, or is pa].pably 

insufficient or patently o.evoid o:E merit (Adduci v. 1829· Park 

·p1ace .. ·LLC,· 176 AD3d t:i58 f 107 NYS3-d 690 [-2d De.pt., 2·0.19]) • The· 

decision whether to grant such leave is within the court's sound 

-discretion and suc:h determination w-ill ·not lightly be set .asicte· 

(Ravnikar v. Skvl.ine Credit-Ride . .I.nc., 79 AD3d 1118, 91~. NYS2d 

339 [2d Dept., 20101) . Therefore, when. exercis.ing that 

discretion the co:urt shc;mld. c.onsidE;:lr whether the party s:eeking 

the c!,mendtrieht was aware: of the f~.c:ts upon whic_h the reque!o!t is 

bctsed and wh.ether a re.s-sonable excuse for any· de:lay has peen 

presi;?rited ·and whether any pr,ejudice.: will res.u.l t (Cohen v. Ho, .3-8 

AD3d 705, 83.3 N)'.$fd 542 [2d pept;, 2007]). 

The oppo-sitiori to the fil"irig of the answer is based 01:1 the 

fac.t the defendant .maintains n.o defEJ.ns·e since the notice of 

pendency was :filed prior to the defendant's contract. Indeed, 
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while a- notice of -pendency appears -to n:a,ve be.en file_d on August 

l4, 2019: (see, NYSCEF Doc. No. 72) the defendant ni.ay be _g:iven an: 

opportunity to seek to assert a defense in efforts tp support its 

counterclaim. I.t shouh;i be n.OtE;d 'that t.n.e title repqrt submitted 

which fails to note any notice of p.endency is datec:i June 25, 2019 

(see, Full_ Title s:earch LNYSCEF Doc. Nd.· 80]} -and does not really 

support defendant's position ·at all. Further, quef:!-t:ions of fact 

are raised by thEl title insurance rE;lpoit (see, NYSCEF Doc .. No, 

7 9} '1hich notes two noti:ces. of pendency and wtiethe,r. eith:!:!r of 

those was filed by the_ plaintiff foreclos_ing any argument the 

dE;fendant ha.ct no nntioe of t_he notice of pendericy. 

Therefore, ~t this juncture the motion: seeking to all.ow the 

service of the answer is granted ... 

Turning. to t.he motion seeking to e-xtehd the notice of 

pen.denc-y~ it- is well settled that a Notice of Pendiency rna-Y be 

extended upon a s.howing of good cause (Leven Betts, Ltd .• v. 

Mack, 102 A03cl 840, 958_ NYS-2d 4 61 [2d Dept., 2"013 J ) ~- In 

addition, th.e motion se.~_k:ing the e~teno-ion m-µst be m~de prior to 

tts expirat1cm (In. Re Sakow~ 97 NY2·d 436., 741 NYS2d T75 [2002]). 

It is further we"i.l set.tl-ed t;h:at c.ontinuin_g lft_igat.i_9n as well as 

extensive discovery is good cause for an extension (.see, _Schulman 

Fatnil:Y Knterprises v. Schulman, 33 Misc3d ·1234 (A) , 943 NYS2d 794· 

[S-upreme Court Suffol_k Co.:unty 2011]). 

Executive Order No. 202.8 and subsequent orders extending 
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that o:i.;:cter tplle.d mi3-tte . .r:s regarding any statute, lo.cal ordinan·ce, 

qrder, rule or reg.ulation (seer 9 NYCRR .8 .202. 8, see., also, 

Prestige Deli and Grill Corp .. ,. 2'13. AD3d: :{62, 184 NYS.3d 154 [2d 

b.ept .. , 202~1). T_hus, the time in -which to extend the notice o.f 

pehdehcy was tolled arid consequently the motion seeking to extend 

the filing .6."f th.e- notice. of penden-cy is grante.d. 

So, ordered. 

"DATED: June ·29; 2023 
Brooklyn N .. _Y. 

ENTER: 

Hon. Leon Ruchelsman 
JSC 
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