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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 12

DENISE McCURRIE, .
Index No. 150453/2022
Plaintiff, [Mot. Seq. No. 002]

~ -against-

CITY OF NEW YORK, . :
NEW YORK CITY ANIMAL CARE ' | VECI 94 ON -+ ORVER
CENTER, a/k/a NEW YORK CITY - -

ANIMAL CARE AND CONTROL, S OoN MITION
XYZ RESCUE ORGANIZATION, = ¢ - : '

Name being fictitious as true name

unknown, and JANE DOE, name

being fictitious as true name unknown,’ »
' Defendants.

HON. LESLIE A. STROTH:

Defendant New York City. Animal Care Centef, a/k/a New York City Animal Care and
Control (hereinafter “ACC”) is an animal shelter serving the City of New'York. This action
involves the alleged improi)er transfer of plaintiff’s dog Roscoe from ACC to an animal rescue
organization. sued herein as “XYZ Rescue Organization” (hereipafter “XYZ”),_ through which
Roscoe was then adopted out to an individual sued herein as “Jane Doe.”

According‘to' plaintiff, on April 16, 2021, she experienced a medical emergency reqlnri_ng
her to be taken by ambulance from her Bronx apartment to a hospital. Two NYPD officers from
the 42“" Precinc£ were present at plaintiff’s apartment during the emergency. Plaintiff alleges that
she made them aWare that Roécoe was her 'em_otional suppoﬁ animal. The officers told plaintiff
they would téke care of Roscoe by bringing him to a veterinary office.

On or about April 19, 2021, plaintiff contécped the 42" Precinct to inquire about Roscoe.
She was told that the police gave the dog to ACC. Plaintiff then contacted ACC and was uitimately

informed that ACC had given Roscoe to XYZ. ACC refused to provide the name of XYZ to
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plaintiff. Subsequently, the individual sued herein as “Jane Doe” applied for and adopted Roscoe

from XYZ. Plaintiff tried to recover the énimal to no avail.

PROCEDURAL HISTORY

Upon obtaining counsel, plaintiff cdmmenced this action against ACC, the City of New
York (hereinafter “the City”), XYZ, and ‘_‘Jane Doé,” by filing a summons and verified complaint
(hereinafter “the initial plea;iings”j on January 14, 2022, seeking.‘to recover possession of Roscoe,
or in the alternative, to be immediately provided with information about Roscoe’s location
(NYSCEF Doc. No. 1). The initial pleadings indicate that plaintiff is represented by attorney
Joseph W. Murray and arel verified By Mu1j’ray.b On January 21, 2022, plaintiff filed a second |
summons and an “amended 'veriﬁed complaint” (hereinéft\er “the second complaint) which are
identical to the initial pleadings, except for being verified by attorney Nora Constance Marino, and
indicating that plaintiff is represented by both Murray and Mariﬁo (NYSCEF Doc  Nos. 2-3).

On March 1, 2022, plaintiff moved to compel ACC to disclose the name of XYZ. By order,
dated March 10, 2022, this court directed ACC to disclosé the information (NYSCEF Doc. No.
30). Thereafter; ACC icientiﬁed the organization as “Social Tees” (NYSCEF Doc. No. .33).'

In the interim, on or about March 9, 2022, the City filed an answer. The City also filed ‘
cross-élaims agaiﬁst ACC for contribution and indemnification (N YSCEF Doc. No. 29).

- Now, by notice of m.otion dated March 18, 2022, ACC moves, pre-answer, to dismiss the
second complaiﬁt. insofar as asserted ‘against if pursuant to CPLR 3211 (NYSCEF Doc. No.
35). The City opposes ACC’s motion ahd requests that in th;: event ACC’s motion is granted, that
the City’s cross-claims against ACC be ‘convert‘e'd tova third-pE}rty action (NYSCEF Doc. No. 81 ).

Plaintiff also opposes ACC’s motion aﬁd croés-fnoves, by notice of cross-motion dated

April 7, 2022, for leave to amend the second complaint to (1) subst_itufe Social Tees for XYZ, (2)
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correct the caption to properly name ACC as “Ani.rmﬂ Care Center of NYC” in that 'A‘CC has since
informed the court that this is its correct name, (3) add ACC’s President and Chief Executive
Officer Risa Weinstéck as".a defehdant, ahd (4) add céq_Ses of actibn sounding in negligence,
respondeat superior, illegal seizure, cieprivatioﬁ of due pfocess, conversion, breach of contract,
intenltional and négligent inﬂictioﬁ of emotionél di’stresé, and vfolations of fhe_ Americans with
Disabilities Acf, the pr York State Human Rights Law, nthe_ New York State Civil Rights de,
and the New York City Human Righfs Léw (NYSCEF Doc. Noé./59, 74). ACC Qpposeé pléintiﬁ’ s
cross-motion. | o | | | |
In ﬁer> reply papers, plaintiff asserté that she made éomg typographical errors and
- inadvertently omitted “JOHN DOES .14-10 (employees of ACC whose full names and identifies are
currently unknown)” as defendants in the propQ'Se_d arrllendcdcomplaint she annexed to her cross-
motion papefs. She attaches tb her reply pape-rs‘ a copy of a proposed amended complaint reflecting
these changes (NYSCEF Doé. No. 88). ACC iakeg issue With these changes, arguing that it is
improper to includeb a f;qﬁest for relief fbr the ﬁrSt time in one’s reply papers (NYSCEF Doc. No.
91). | o
For thé reésons thaf follow, ACC’s ;rlotion is denie;d as academic, an;_i pléintiff s cross-
motion is denied aé unheces_sary. | P
‘i o ’ fLAINTIFF’S CROSS MOTION TO AMEND
For purposes of judicial economy, the Courf first reviéw’s plaintiff’s cross-motion to amend. »
Pursugnt to CPLR 3025 (a), “[a] party may amend his pleadihg once withouf leave of cburt within.
twenty days after its service, or at any time béfofe the period for responding to itv expirés, or within
twenty days after service of a pléading_responding to it.’; CPLR 1.003 provides that “[p]arties may.

be added at any stage of .théf_action .. . once without leave of court within twenty days after service
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of the original summons or at anytime before the period for responding to that summons expires

* or within twenty days after service of a pleading responding to it.”

After a party amends the original pleading once as of right, or the period for doing so without

leave has expired, a'vparty may still amend his or her pleading by leave of court pursuant to CPLR

3025 (b) and may include additional parties at any time by leave of court pursuant to CPLR

1003. Whether to gfant leave involves an examination of ’;whe‘ther ihere would be prejudice or
surprise resulting from thé proposed amendmer_it ‘and, in tiie .vabsence of prejudice, ‘whether the
profaosed aniendmeni “is palpably insufficient br fpatc;ntly deili)ifi of merit” (F avourite Ltd. v Cico,
208 AD3d 99, 168 [1st Dept 2022]). _' |

Here, in the second comﬁlaint, plaiiitiff nieide a corrccii_on to.r t}ie name of the attorney verifying
the initial complaint. . The s.eéond cqmplaint was otherwise. identical to the ihitial complaint. In
support of her cross-motion, blaintiff asserts that she did nbt need to file an “ar'n.en.ded” compléint
pursuant to CPLR 3025 (a) in cirder to correct lthe error in the bveriﬁcatio'n bec‘éuse the court had

the discretion to allow a defect in verification to be corrected or ignored. Thus, she asks the court

to treat this as her first amendment as of course, despite the fact that she characterized the second

complaint as “amended.”.
CPLR 3026 provides: “Pleadings shall be liberally construed. Defects shall be ignored if a
substantial right of a par-ty-f is not prejudicéd.” VCPLR‘ 2001 also perrhits a “mistake, omission,

defect or irregularity” to be disregarded where a substantial right of a party is not prejudiced. There

is-support for the proposition that a court may ignore a defect in the form of a verification, or lack
thereof, in the absence of a showing of a prejudice of a substantial right (see Duerr v 1435 Tenants

Corp., 309 AD2d 607, 607 [1st Dept 2003] [“sinée pl'aintiff does riot claim that she was prejudiced

by the submission of the defective verification, the defect should be igilored”] ; Matter of Smith v
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Board of Stds. & Appeals of City of N.Y., 2 AD2d 67,70 [l‘st‘De'pt 1956]; State of New York v
McMahon, 78 Misc 2d 388, 389 [Sup Ct, Albany County 1974] [“Veriﬁéation is part of a pleading
and is, therefore, just as subject to CPLR 3026 as any other part”]; Patrick M. Connors, Practice '
Comxﬁentaries, McKinney"s Cons‘ Laws of NY, Boqk 7B, CPLR C3022:2]). | |

In urging the court to treat the second corﬁplaint as her initial complaint for the purposes of
CPLR 3025 (a), plaintiff rélies on Grand White Realty Corp. v Berman (110 AD2d 582 [1st Dept
1985]). In that case, éne of tﬁe defendants, Berman, moved_tb dismiss the compiaint oﬁ the ground
that service had not properly been effected upon him. Supréme Court granted the motion to the
extent of ordering a hearing and referring tfle.hearing to-a Special Referee who concluded that
service' had not been properly effected and recommended that .Berman’s motioﬁ to dismiss be
granted. The court theﬁ confirmed the Special Referee’s report and directed that an order
dismissing the complaint against' Berman be entére'd.» The plaintiff then sewed an “amended
summons and complaint” on Berrﬁan, who moved to dismiss it, arguing, inter alia, that. under
_CPLR 3025, service of the amended .complaint 'retiuired permi_ssion‘ of the court. Supreme Court
granted the motion, dismissing the amended complaint insofar as assertéd égainst Berman. On
appeal, the First Department reversed, stating as is relevant here that the Supreme ‘Court':

“in striking the complaint, éxélted form over substance. The reference to the second éompléint

as an amended complaint was plainly a misnomer. The so-called amended complaint was a

mirror image of the initial complaint as against defendant Berman. By the time of its service,

the separate causes as against [the other defendant] had been discontinued with prejudice.

Thus, as to Berman the ‘amended’ complaint did not supersede the initial complaint. That had

been dismissed as against Berman because service had been defective. As a result, it was as if
no service had been made...” (id. at 582-583).

Grand White Realty Corp. is not precisely on point here because the original complaint in that
case was never served on Berman. Therefore, the “amended” pleading never actually superseded
the original pleading with respect to Berman. Here, plaintiff served both the original complaint

and the second complaint. 'Therefore, the second complaint technically superseded the

-5
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original. Thét said, the original cqﬁibiaint and the éecOnd' ,complainf, as in Grand White Realty
| Corp., are mirror irriages of one ,another, despite Vthe‘ second complaint’s characterization as

“amended.” Tﬁe onl& differénce being a correcfion to the'veriﬁcatipn $ignature line. Under such
circumstances, the ;:ourt finds that vt’reating blaintiff’ s second.complaint as an “amended” cbmplaint
for the purposes of CPLR 3‘0\2’5 (a) would exalt form over s‘ubéféncc. |

The court fuftliér notes that the ti;ﬁe within which toﬁlé an amended complaint in this action
without leave of court haé not expired. “Since a motion to ldis‘mis_sv éxtends the defendant’s time
to answer the complaint ‘until ten aéys_ after service of ﬁotiég of entry of the order’ deciding the
motion (CPLR 3211 [f]), and since ';he court had not yef . .,._.decided defendant’s CPLR 3211
motion at the time ,pléintiff [créss—m_oved] to aﬁend [her] cOmplaint, plaintiff [does] not need to
mdve pursuant to CPLR 3025(b); instegd, [shé céﬁ amend] aé of right pursuant to CPLR 3025 (a)”
(Roam Capital v Asia Alternatives Mgt. 'LLC,v' 194 AD3d 585, 585-586 [1st Dept 2021])._ Also,
whereas here, there are multiple défehdanté, “‘so_mc of ;)vhor'n.h‘ave ariswered gnd somevof whom
have moved to dismiss,:.- .. the time to ame’nd.as of right has ndt expired wh'ile the outstandihg
motions to dismiss are still'pe;lding’.’ (4G4 ffd Media, IV,‘LP'v Mo.ﬁkowitz, 2016 NY Slip Op 31661
(U, ’f*3 ‘[Sup Ct, NY County 2016, Rékower, J ], see also Citljbank (N.Y. State), N.A. v Suthers,
68 AD2d 790, 794-795 [4th Dept 1979]). | ! | |

As to the addition of partievs, the CPLR ;;rov'ides‘ that ‘f[p]anies may be added at any stage of
the action . . . once withptit leave of court within twenty _dayvs', after service of the original sumrﬁons
or at anytime before the peripd for résponding té, that sumr.n:(.)ns expires or within Menty days after
service of a pleading responding to it (CPLR 1003 [émphasis added]). Where there are multiple.
deféndants in an action,'the 20 days runs f‘rom the date tﬁét_ the last answer is served (see AGA Ad

Media, LLP v Moskowitz, 2016 NY Slip Op 31661 [U], **3; KPG Inc. v Salinas Group Ltd, 2003
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WL 25668184 {Sup Ct, NY County 2003‘ ﬁeitler J ;] aﬁ’d on other grounds 11 AD3d 338 [1st
Dept 2004] Dynaire Corp. v Germano NYLJ, Aug 1, 1996, at 24 col I [Sup Ct, NY County,
Friedman, J.]; Siegel, New York Practice '§ 65 at 123 [6th ed]). As such, leave of court is not
required under the circumstances of this case. |
Given that leave is not required, plairrti.ff-"s _crOss-motioh is derri_ed as unnecessary and the
* proposed amended pleading in the form annexed to her reply papers (NYSCEF Doc. No. 89) shall
be deemed served upon service of a copy of thrs order wrth notice of its entry upon defendants.

ACC’S MOTION TO DISMISS

As the Court allows plaintiffs amended pleadihg asa matter of course, ACC’s motion to
dismiss is denied as academic. The motion is dehied without prejudice for ACC to file a renewed
motion to dismiss in response to plaintiff’s amended pleéding, which asserts numerous additional

theories of recovery and includes new defendants.

. CONCLUSION

For the foregoing reasons, it is hereby
ORDERED that plaintiff’s crosé-motion for leave to amend 1s denied as unnecessary given
that plaintiff was entitled to 'éerve the proposed amended pleeding as of right'.arrd it 1s further
ORDERED that the proposed amended complaint i in the form annexed to plalntlff’s reply
papers (NYSCEF Doc No. 89) shall be deemed served upon service of a copy of this order wrth
notice of its entry upon defendants;' arld it is further |
ORDERED-: that d'efendernts_ ‘ shell answer the amended pleading or otherwise respond

thereto within 20 days from the date of such service; and it is further

! The Court does not review the merit of the proposed amended complaint, as it is amended as of course.

7
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ORDERED that defendant New York City Anirﬁal Care Center, a/k/a Néw York City

Animal Care and Control’s' motion to dismis_s the complaint insofar as asserted against it pursuant

to CPLR 3211 is denied as academic.

4

This constitutes the decision and order of the Court.
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