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SUPREME COURT OF THE STATE OF NEW YORK 
GOU~TY OF KIN.GS : CIVIL TERM: C.OMMERCIAL PAR'!' 8 

------- - -- - -------------- ------------~ 
PAUL AMBROISE,-

- against 

PALMANA REALTY CORP, , 

Plaintiff, 

Defendant, 
- ---------------------~-- ------~- .. --~- X 

PRESENT: HON. LE◊N-RUCHELSMAN 

Decision a:hd order 

Index No. 51877S/2b1S 

July 13, 202"3: 

M.otion -S-eq .. _ =#11. 

The defe·nctant has moved pursuant to C:'PLR §3212 se·eking 

summary juc:l.gement: on the grounds the ·pla·i-r1tiff was nbt ready and 

willing tp close loy the time of" the e·sse-trde date. The plaintiff 

opposes the motion. Papers· were submitted by th.e pc1.rties and­

arguments held. Afte·r reviewing all the :·arguments this court rtow 

mak,es the following determination. 

As recorded in prior decisions, on April 19; 2018 the 

parties entered into a c_ontract wn.ereby the plaintiff agre·ect to 

buy property, an abandoned gas station, iocated at '3320· Atlantic 

A:vetrue in Kings County. The agreement contained a time of the 

essence clause and the closing was scheduled for JuJ.:y 31, 201"!):. 

The plaintiff rejected that clo-sir1g date on the grounds the 

premises w~re not ready for closing. The defendant rejected the 

pJain.tiff's rejection insisting the closing was appropriate. The 

plaintiff institutE:ld this_ action seeking s.pecific performa,nc:e 

(.see,. Arnbroise v. Pa.lama Realty Corp., 197 AD3d 1226, 153 NYS3d 

572 ~d D~pt~, 2021)). 

The cte:eendant has now moved seekin_g summ?.J;Y judgement 

. ···---·······-···--··------------------------------------------[* 1]
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arguing there are no questions of fact the plaintiff was not 

ready, willing arid able to close by the time of the essence date. 

The plaintiff asserts there are questions of fact in this regard. 

Conclusions of Law 

Where the material facts. at issue in a case are in dispute 

sutnmary judgment cannot be granted (Zuckerman v. City of New 

York, 49 NYS2d 557, 427 NYS2d 595 [1980]), Generally, it is for 

the ju:ty, the trier of fact to dete;rmine the legal cause of arty 

injury, however, where only one conclusion may be drawn from the 

fi3.cts then the question of legal cause may be decided by the 

trial court as a matter of law (Marino v. Jamison, 189 AD3d 1021, 

136 NYS3d 324 [2d Dept., 2021). 

It is well settled that to succeed on a claim seeking 

specific performance the plaintiff must demonstrate that the 

plaintiff has substantially performed all of its contractual 

obligations and was \,lilling and able to perform its remaining 

obligations and that the defendant was able to convey the 

property, and that there was no other adequate remedy at law 

{see, E &. D Group LLC v. Vialet, 134 AD3d 981, 21 NYS3d 691 [2d 

Dept., 2015]). Thus, the plaintiff i·s required to: demonstrate it 

had the financial abil~ty to clos~ upon the prope~ty by the time 

of the essence date (~, Grunbaum v. Nicole Brittany Ltd,, 153 

lW3d 1384, 61 NYS3d 146 [2d Dept., 2017] l . "When a purchaser 

2 
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submits· no documentation or 'other ·proof to substantiate that it 

had the funds necessary to purchase the property, it canµot 

prove, as a matter of law, that it was readyi willing, and abl:e 

to cl·o s e~' ( Fridman v. .Kuch er, 3 4 AD.3d 7 2·6·; 8 2·6 NY S2 d 10 4 [ 2d. 

Dept., 200 6]) . In this case the plaintiff has not presented any 

evidence at -all -:th-a_t it had the financial wher.ewi tha·1 in which to 

c1ose. The -plain.tiff acknowledges that he ha_s been accused of 

not tnairttaining the ability to close, yet prov.1;des no evidence in 

this r.e-gard at all (see_, Af:firmation in Oppos'itiori,. ':1[19 [NYSGEF 

Doc. No. 260] _) . 

The purchase agreement provided that notic.e of the c·losing 

would. take place wrw 1-e,s-.s than siz.t_y t 60..) q.ays prior to the 

Scheduling Closing Date., which shall be no ea.rlier than 

·forty--five (45) /days a·fter the Effe.c,tive _bate -anci np later than 

.Jan1Ja.:1:y· 15, _,2019, TIME. BEING OF THE ESSENCE" (_see, Agreement of. 

$ale, IJ'[ 3 [NYSCEF Doc. No. 1 7] ) . Pursuant to thc:1.t provision on 

May 29,. 2018 ... and a·g_ain- -cm Ju°ly 26, ·2·.01.s· .the d.E.!:fendcj,ht sent 

:J__ette:ts indiqatin.g the closing would be taking place ori July 31, 

2·018. The plaintiff failed to abide the time. of the essence o.ri 

the g-rou,nds the date selected was ri-ot re-asonable. T.he plaintiff 

presents five reasons why the date .sele.cted was not reasonable; 

Fir-st, pl,aintif f ar_gue$ the contract listed a clo_sing pate of 

Janµary 15, 2019. not July 2018. Second, thei "time_ is bf the 

essence letter w.as not reasonable because the nature e:;.f the 
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contrc1ct was complex, as it involved a corirrilercial space that 

formerly operated as a gas station" (see, Affirmation in 

Opposition, CJl:21 [NYSCEF Doc. No. 2601). Third, the plaintiff 

asserts the ciefendant has, baselessly acbused. the plaintiff of not 

having sufficient funds irt which to close. Fourth, the plaintiff 

will be prejudiced by defendant's efforts to hold the, plaintiff 

in default. Lastly; echoing the first reason, the plaintiff 

argues the time of the essence notice was not reasonable because 

the defendant only afforded two months in which to close whereas 

the contract provided the closing date until January 15, 2019. 

Notwithstanding any of the substantive reasons presented, a 

simply reading of the contract demonstrates that the closing date 

was permitted forty-five days after the effective date, prbvided 

the plaintiff was afforded at least sixty days notice. That 

me~ns the closing date could only be scheduled after waiting 

forty-five days and then another sixty days. The defendant 

asserts that "the Agreement unequivocally estap.lishes that the 

TIME OF THE ESSENCE date was scheduled by Defendant's notice to 

Plaintiff provided at least sixty (6U) days in advance. Defendant 

complied with this requirement to the letter as it sent the 

Closi~g Date Notice to Plaintiff by Federal Express overnight 

mail on May 29, 2018, sixty-three (63) days before the 

established July 31, 2018 Law Day;' (see, Memorandum in Reply, 

pages 2,3). While that is certainly true, the agreement also 
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provides that no such notice can be served before foTty-fivedays 

before th~ effective date. The 'effective date' is April 19, 

2018 (see, Agreement .of Sale, Preamble (NYSCEF Doc. No. 17]). 

Absent waiting forty:....five days before sending a notice to close 

within sixty days would render the forty-five day provision 

completely meaningless. If all that is required is a notice to 

close sixty days later then of course such closing would take 

place forty-five days after the .effective date. The reading of a 

contract which renders some of its provisions meaningless should 

be avoided where a simple reading Of the provision actually 

infuse.$ substance therein. Therefore, there are surely question::; 

of fact whether the defendant adequately cornp;Lied with the notice 

provisions of the time of the essence clause. Consequently, the 

motion seeking summary judgement is denied. 

so ordered. 

DATED: July 13, 2023 
Br·ooklyn N.. Y. 

ENTER 

Hon. Leon Ruchelsman 
JSC 
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