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The following e-filed documents, listed by NYSCEF document number (Motion 001) 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 31, 32, 33, 34 

were read on this motion to/for    DISMISS . 

   
 Defendant Celtic Services NYC Inc. (“Celtic Services”) moves for an Order dismissing 

Plaintiff’s Amended Complaint and any cross claims against it pursuant to CPLR 3211(a)(1).  

Plaintiff does not oppose the motion.  Defendant Harlem Yimby LLC (“Harlem Yimby”) 

opposes the motion. 

 According to the Amended Complaint (NYSCEF Doc. 6), Plaintiff was working at 164-

168 West 136th Street (“premises”) when he tripped on an exposed metal edge of a step.  Harlem 

Yimby was an owner of the premises.  The Amended Complaint further asserts Harlem Yimby 
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entered into a contract with Celtic Services by which it would be the contractor for work to be 

performed on the premises.   

 Celtic Services moves to dismiss the Amended Complaint as against them.  It alleges that 

it was wrongfully named as a defendant in the action.  It claims that it never owned the premises 

and never performed any services or work at the address.  In its Answer, Harlem Yimby 

confirms that it did not have a contract with Celtic Services.  Plaintiff’s counsel was notified that 

no contracted existed, but counsel did not discontinue the action or answer any communications.  

Nevertheless, Plaintiff does not oppose the motion. 

 Harlem Yimby, in contradiction to its own Answer, does oppose the motion.  It points to 

certain PW2 forms filed with the New York City Department of Buildings which indicate that 

Celtic Services was the construction superintendent onsite.  The forms were signed by Nicholes 

Adams for Celtic Services on January 19, 2022.  Harlem Yimby further submits an affidavit 

from Daniel Similow, the director of construction of Haussman Development LLC.  Haussman 

served as development manager for the project and retained Major General Construction 1 Corp. 

as the general contractor for the project (NYSCEF Doc. 27, ¶ 6).  He states that “[u]pon 

information and belief, Major retained Celtic to provide superintendent services as evidenced by 

.  . . the PW2 Work Permit Application forms . . .” (id. at ¶ 8).  Similow does not attest to having 

specific knowledge that Celtic Services did in fact serve in that role for the project. 

 In a reply affidavit, Kieran Slevian, President of Celtic Services, reiterates that the 

company had no connection to the project.  He further attests that Nicholes Adams left the 

employ of Celtic Services as of January 29, 2021, a year prior to the submission of the 

Department of Buildings application, and has not returned to work for the company.  He annexes 

payroll records he states are maintained in the regular course of business as well as an Automatic 
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Reply generated from Adams’s work email address which support the substance of Slevian’s 

affidavit (NYSCEF Docs. 32-34). 

 CPLR 3211(a)(1) permits a party to seek dismissal of a cause of action on the ground that 

a defense is founded upon documentary evidence.  Dismissal under this section is warranted 

“where the documentary evidence utterly refutes a plaintiff’s factual allegations, conclusively 

establishing a defense as a matter of law” (Goshen v Mut. Life Ins. Co., 98 NY2d 314, 326 

[2002]; see also 511 W. 232nd Owners Corp v Jennifer Realty Co, 98 NY2d 144, 152 

[2002]).  “Factual affidavits . . . do not constitute documentary evidence within the meaning” of 

CPLR 3211(a)(1) (Art & Fashion Group Corp. v Cyclops Prod., Inc., 120 AD3d 436, 438 [1st 

Dept 2014]).  

 Here, the documentary evidence submitted by Celtic Services, namely the certified 

business records showing that Nicholes Adams was not its employee, supports its position that 

the company performed no work on the premises and were not the construction superintendents.   

Harlem Yimby, whose Answer also supports Celtic Services’ position, fails to present any 

evidence to refute Celtic Services’ contention, and Plaintiff does not oppose the motion.  

Accordingly, the motion to dismiss is granted and it is hereby, 

ORDERED that the motion of defendant Celtic Services NYC Inc. to dismiss the complaint 

and all cross claims herein is granted and the complaint as well as any and all cross claims is 

dismissed in its entirety as against said defendant and the Clerk is directed to enter judgment 

accordingly in favor of said defendant; and it is further 

 ORDERED that the action is severed and continued against the remaining defendants; and 

it is further 
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 ORDERED that the caption be amended to reflect the dismissal and that all future papers 

filed with the court bear the amended caption; and it is further 

 ORDERED that counsel for the moving party shall serve a copy of this order with notice 

of entry upon the Clerk of the Court and the Clerk of the General Clerk’s Office, who are directed 

to mark the court’s records to reflect the change in the caption herein. 
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