
Manda Intl. Corp. v Red Hook 160 LLC
2023 NY Slip Op 32497(U)

July 17, 2023
Supreme Court, Kings County

Docket Number: Index No. 531163/2022
Judge: Leon Ruchelsman

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op
30001(U), are republished from various New York
State and local government
sources, including the New

York State Unified Court System's eCourts
Service.
This opinion is uncorrected and not selected for official

publication.



FILED: KINGS COUNTY CLERK 07/19/2023 10:04 AM INDEX NO. 531163/2022

NYSCEF DOC. NO. 30 RECEIVED NYSCEF: 07/19/2023

1 of 7

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS : CIVIL TERM! COMMERCIAL PART 8 
. ----- .... ----. --------- .-.--- .. - .. --·-----.--...,.x 
MANDA INTERNATIONAL CORP., 

Plaintiff, Decision and order 

- against - Index No. 531163/Z022 

RED HOOK 160 LLC, PHILADELPHIA INDEMNITY 
INSURANCE CbMPANY, and JOHN DOES 1-1, 

Defendants, Jul 17 2023 . y ' . 
----- -----------~- . --- --- -------- ---~ 
PRESENT: HON. LEON RUCHELSMAN Motion Seq. #1 

T1:ie defendants have moved pursuant t·o CPLR §3211 seeking to 

dismiss the complaint. The plaintiff has opposed the motion. 

Papers were submitted by the parties and arguments held. After 

reviewing all the· arguments this court now makes the following 

determination. 

Accorciing to the complaint on December 4, 2019 the plaintiff 

was hired by the defendant as a construction manager to complete 

a construction project located at 160 Imlay Street in Kings 

County. The·parties entered into a Construction Management 

Agreement, referred to a:s the CM Agreement and it provided a 

guaranteed maximum price of $2,064,500. Further, the CM 

Agreement contained exhibits that delineated work to be performed 

by Strikeforce Mechanical Corp. The complaint alleges that the 

plaintif.f submitted invoices for payment and that the defendant 

did not fully pay all the inyoices. Consequently, on November 5, 

2020 the plaintiff filed a mechanic's lien in the amount of 

$1,595,309.25. Further, the plaintiff asserts there are other 
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fees owed and seeks recovery of $2,325, 881. 53. The complaint 

alleges causes of action for breach of contract, account stated, 

to foreclose the mechanic's lien, quantum merUit and a 

declaratory judgement. The defendant has now moved seeking to 

dismiss the complaint on the grounds the' agreement was assigned 

to another entity, namely Churchill 160 Imlay Lender LLC 

[hereinafter Churchill] and that any action to recover any 

payments shoµTd be directed to that assignee. Further, the 

defendants argue that a Federal action has been commenced against 

plaintiff and therefore an action already exists where these 

claims may be adjudicate_d rendering this action superfluous. The 

plaintiff, as noted, argues the motions should be denied. 

Conclusions of Law 
CPLR §3211 (a) ( 4) provides that a motion to dismiss a lawsuit 

on the grounds another lawsuit is pending should be granted when 

"both suits arise out of the same subject matter or series of 

alleged wron:gs" (id, Aurora Loan Services LLC v. Reid, 132 AD3d 

778, 17 NYS3d 894 [2d Dept., 2015]). Thus, where the reliefs 

sought in the two actions are "substantially the same" then 

dismissal is proper {Scottsdale Insurance Company v. Indemnity 

Insurance Corp., RRG, 110 AD3d 783., 974 NYS2d 476 [2d Dept., 

2013]) . The term "substantially the s 9me'' is defined as a cause 

qf action as sufficiently similar to a simultaneously pending 

ca:use of action, when the ruling of one may directly conflict 
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with the ruling of the other (~, ·oLiz v·~ Philip- Morris. 

Cbmpanies, Inc", .28 AD3d 703; 815 NYS2d 109 [2d Dept., 2006]). 

Thus, a· motion to "dismiss ma,de in ·this ca.se shouid be granted. 

where: '3.-n identity -0£ pa .. 'l,'.':ties ~nd ·causes o·.f act-ion in, the, pendin.g 

action raises the danger of conflicting rulings. ''CPLR 

3:-211 ( aJ ( 4) .ve.sts a court with bro·ad dispretion in considering 

whether to .dismiss an action on th~ ground tha,t: an0;ther a,c-.tiori is 

pending between the satne parties on the same cause of action" 

:{whltney v" Whitne.y, s·7 NY2d. T31, 4.54 NYS.:zd 977 [19 .. S·.2]). 

The Federal lawsuit involves the sam\3 constru,c.tion project 

and the. same CM Agreement. Although the. plaintiff in the Feder·a1 

c;!:-Ctiori is an entity that was f.ormed afte·r the ·CM Agr.eemerit was 

execute¢, in.any event the parties are essentially identical. 

The Federal action alle·g·es that the. ,owner of the project,. the 

defendant in this. action Red. Hook 160 LL.C:, as·signed right.s in the 

CM Agreement to Churchill who assigned its rights to MAM 160 

Imlay Lencier .tLC wJ10 ·t"p:en ass.igned it to the ·p-i•aihtiff in the 

Federal at:!t.ion, JGIAP RH 160, LLC, ';Chµs., ~ht ie .the :plaintiff in, 

this action is not a party in the Federal action, a subsequent 

assignee in the tecteral. actici.n is pursuing claims a·c_;rainst Manda 

which Mc1.nda could surely oppose ih that action. The similarity 

of inter'e.sts hetwee:h the ·owner Red Ho.6.k iE;O. ·LLc·., the µefenda-nt 

here, and :the:plaintiff in the Federal action is confirmed by the 

fact the Federal complaint refers to them together as sharim~· 
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intere$ts anC;i- $Uffering ·th~ rn"isd¢e_ds 6:f" ·the defenqa;rits {see, 

Federa.l complaint., ill: ''while RH 160 and Lender reasonably 

believed. ; . ,;-, CJT16·: ''the fraud planned hy Naghieh and perpetrated 

:py CRJ, Manda, and Str:.:Lkeforce,, wa-s targeted not only at _RH 16._0. 

put at Lenc:ier .. ," 9117: "at bottom, Naghieh and his cronies 

c:onspi-red to set the Project up for failure and to _bilk ho.th Ri-:I 

160 and Lender O"ut of as much money as t.hey could. take before 

their game ended" [NYSC,E.F Doc .. No. l9J ) . 

. The Federal ,action alleg.e·s tha·t the plain.tiff, stanct.ing in 

the ~hoe:s of the: owner of the prop.E:=:rty, was the victim of 

misman,agement, f"raud arid other wrongs committed by various 

defendants .irrclud.:ihg Manda,. to unde·rtnine the p.roje.ct and harm its 

success. Specifically, the Federal Complaint 9 lleges that an 

entity called CRT Holding Corp.; -wa·-s retained by the- own·e·r to 

represent the owneir's interests in, the project-. C::l;U and its 

owner 'Toi.lraj Naghieh then deliber9-tely sought to unnecessarily 

drag out the-: project to ,earn monthly fees. The Federal -Complaint 

allege:s Na<,3".hieh recormtL.E_=!.n(:1.ed Manda .$.s con:s;.truci:;._ion manager ,;:..nd 

that Manda assisted in this scheme to e·s·.s·entially cheat the owner 
. . . . 

Red Hook 160· LLC.- The rf.:!ma.in_ing de-fendants- i·p the Federal action 

consist of other subcontractors hired at the direction of Naghieh 

who further t:on--spi:t.e.d: with Naghi.:eh tq harm the owner and the 

Federal plaintiff. 

The Federal complaint spells out Mandars duties in grei:l,t 
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.detail (see, E'ede:rQ.l Complaint, 11{8-6~- [.NYSC-EF Doc. No . .19]) and 

alleges Manda. breached its contract by "(i) failin9" to act in the 

best interest of RH160, (ii} failing to.· plan, prosecµte and 

manage, tlle wo:rk in a cost effective arid ·econortd,.cal_ mahner~ (iii} 

failing to properly issue bid packages to subcontractors and 

enter into written subcontracts that complied with the CM 

Agreement, (iv) failin.g__ to per.form· cost-c.ontrpl rnana_gerne:1).t--, (v.) 

failing to coordinate _subcontractor work; (vi) failing to protect 

work in place from damage du.ring constructio:nr a:nd (vii) f.ailing 

to provide re,quired pa.ck-up document~1ti.qp in suppo_rt of paymen_t 

applicat:.ions·,,. (id at 'II70). T.he Federal c·ompl·a"int a1.lege:s four 

more grounds to substantiate· Manda' .s breach of contr-µct, 11amely 

that Manda did not coordinate with_ subcontractors, failed to 

actually do work-, -overcharged 'for work and sought excessive fe.es 

{id at <fi:<[71-:-74). -Although a. large, portion of the- Federal 

complaint is directed at CRiand Naghieh and includes RICO claims 

agains.t the_ :¢1.efenqants, thei.·~ are significant allegations 

directed at Ma,ri:d:a. Paragraph 1 Ql. o-f th,e F'ederal complai11t 

alleges t:hat Manda cou.ld riot substantiate its late.st request for 

payment and c.onseq.uent.ly was not pa.id. That nonpi3.yment prompted 

Manda's filing of a mechanic's lien which is the subject -of this 

actions 

Mand.~ argues tha.t the two actions. are not similar .becau.se 

they involve different parties and different causes of action. 
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Manda_ stresses that "in this ·cas~,- Manda· is the. p1ai_"t1tiff and 

seeks payment for unpaid invoices a.ga,inst Red Hook. Red Ho.ok has 

. . . 

rtot asserted any defenses of fraud or fantasti·cal ·Rr:Co claims 

nor co"uld it since· it r,,.ow claims that all rights and oblig-~tio"ns­

e,scheated to "Lender" that now allegedly escheated to the 

piaintiff il'i. the: .federa-1 action" (se-e, Memorandum :Ln. Opposition, 

page .1.6 [NYS.CEF D_oc. No. 24]) •. However., there :are claims of 

fraud a_nd breach of contract asserted against Manda in the 

Federa."l act-ion. rf the plaintiff in the Federal act.ion p-revail.s 

it would entirely incons.iste:nt fo.r M~;nda :to prevai;J_. on its claims 

ir:r this action. Jndeed, there is no explanation presented why 

Manda .could :not co"unterclaim• "in the. Federal a.c"-i:ion, dispute the 

allegations of fraud, RICO and breach of contr:act and insist that 

not only are. those alTeg.·ations baseless but they are ent{ tled to 

foreclo-se the mechanic.' s lien. 0-f cours.e, the same_ proot will be 

required in both actions I which wiLl either vindicate the 

plaint __ iff ir:i the Federal action b"t vindicate the defendants 

including Manda. Thue.:,. hoth ?Ctior;i.s, at thei.r cor_e, are 

.inextricably interwoven, making the adjudication of one b-inding 

--◊-n the: othe·r. The mere .. fact the. ·F_eQeral .action im::::ludes- _pther·s. 

wllq participated in the alleg.ed oortspiracy and asserts claims 

against Naqhie:h; the suppo-s··ed r·;Lngleac;i_er of the conspir!;l.cy does 

alter th~ fact that Manda',~- cl.aims and defertse.s .are the same in 

both actions. Further, whether the F1;:qeral ac:tion ha_s any m·eri t 
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does not override the fact there is another action pending 

foreclosing the current lawsuit; To be sure, if the Federal 

action is dismissed then Manda would be permitted to pursue it 

claims in state court and a dismissal of a Federal action would 

surely bolster it's mechanic's lien claims. However, at this 

juncture the Federal lawsuit sufficiently encompasses all of 

Manda's claims here rendering this action barred by its Federal 

counterpart, 

Therefore, based on: the foregoing, the motion· seeking to 

dismiss the action on the grounds there is a Federal action 

pending is granted. 

So o:rdet.ed. 

ENTER: 

DATED: July 17, 2023 
Brooklyn N .. Y. Hcin. Leon Ruchef 

cJSC 
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